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Torts Outline

I.  Tort Law

Tort ( a civil wrong not sounding in contract
1) Three basic kinds of torts:

a) Intentional Torts—intentional invasion of person or property.  Fault + intent
b) Negligence--fault
c) Strict Liability—no fault
2) Think of torts as a system of regulation
3) Always consider:

a) What is the purpose of tort law?  What does liability really mean?
i) Compensatory rationale—Make the injured party whole again
(1) Issue of transaction costs

(2) Who should bear losses? 

(3) Who is in the best position to bear the losses

(4) Who is the best cost-avoider?
(5) Should a case settle or go to trial?

ii) Deterrence considerations—dissuade vigilantism
(1) Encourage efforts to avoid this harm in the future

(2) Encourage actor to take more precautions / more care
iii) Corrective Justice
(1) Mechanism by which individuals can from the actor who caused their harm

(2) Deterrence / retributive function

iv) Mechanism of accountability
(1) Judge or jury

b) What are the benefits of a tort law system? Rather than leave it to insurance, regulators, etc.

i) Tort system empower the individual
ii) Other system might be better at deterring a group
c) Attack plan:

i) Prima facie case—has a prima facie case been made for the tort?
ii) Defenses—what defenses & justifications D may be able to raise
iii) Damages—what damages may be applicable. N.B.:
(1) Punitive damages
(2) Damages for emotional distress
(3) Damages for loss of companionship
(4) Damages for unlikely and far-reaching consequences
(5) Damages for economic loss

II.  Intentional Torts

A. Battery
	Elements of Battery

	1. Volitional act

	2. Intending to cause:

a. Harmful contact or
b. Contact that is offensive

	3. The act causes the contact


1) Prima facie case:

a) Act requirement is generally not an issue

b) Intent = mental state of the alleged tortfeasor.  Likely to depend on circumstantial evidence.
c) Causation = contact causing injury.  May be direct or indirect

2) Harmful or offensive contact—

a) Issue = whether the touching offends common standards of accepted touching, not whether a person was actually offended by the touching ( determination for fact-finder
i) Extends to personal effects: Can sometimes include touching someone with an object, and touching an object of P’s that is closely related to her body may also be battery

(1) Fisher v. Carrrousel Motor Hotel—When P (African-American) standing on line at D hotel, employee snatches plate out of his hand & shouts African-Americans are not served; Court finds that P has suffered battery because snatching the plate away was essentially an offensive touching: doctrine of extended personality
ii) Herr v. Booten—no battery in providing someone with alcohol.  Looking to the underlying interest—court says that this is not bodily contact or contact that offended the deceased’s personal dignity (in case where friends/roommates provided kid booze on his 21st birthday, and he ultimately died).  Court finds that both intent and act requirements are unsatisfied w/r/t battery; remand for determination on whether it was negligent.
iii) Vosburg v. Putney—schoolboy kicks friend in shin in classroom; D (b/c of prior injury) left w/ serious injury; P found liable: Court finds cause of action (act offensive) b/c they were in the classroom & not supposed to be kicking—unlawful touching under the circumstances: had they been outside, would have been okay.  Finely-tuned.  Eggshell skull rule.
b) Standard for ‘offensive’ contact = reasonable person
i) Actors are assumed to know the prevailing standards and may be liable even if they mean no offense.

ii) Does not matter if P was offended, but whether a reasonable person (not overly sensitive) would be offended by D’s conduct

(1) Ex: If A pushes past B in a crowded subway, or taps shoulder to ask for time ( not offensive

iii) But if D has reason to know of P’s particular sensitivity, he may be liable even if the touching would not normally be offensive.
iv) Newland v. Azan—dentist sexually assaults women while she is under anesthesia in the dental chair.  Court finds it is not malpractice: sexual assault is not included in ‘professional services’ since it was not some dental act.
Policy:  why was this not straight battery?  Malpractice ( covered by malpractice insurance ( larger award possible.  Court unwilling to extend malpractice definition to cover sexual assault—this would pass the costs onto other (innocent) people.
3) Intent—
a) Does not matter whether D intended to harm P—only that D’s intent was to make contact

i) Do not need intent to injure—only intent to contact

(1) E.g.: can be liable for a joke that involves offensive contact even though there was no intent to harm

(2) Subjective (rather than objective) standard

b) Restatements: all have found that “one can commit battery by knowingly touching a person even if one does not act for the purposes of causing that act.”
c) Knowing / should have known ( sufficient to fulfill the intent prong
i) Substantially certain ( must be near certainty; merely likely is not enough.  German Mut. Ins. Co. v. Yaeger—an act of carelessness or recklessness is not sufficient (tossing homemade bomb over shoulder but not intending or being substantially certain that shrapnel would hit friends watching).
ii) Garrett v. Dailey—boy pulls chair from under woman as she sits down, knowing she would fall.  On remand, D found liable because he knew w/substantial certainty that P was trying to sit down when he pulled the chair out.
d) General v. specific intent:

i) Specific intent:  D trying to engage in some impermissible touching

ii) General intent:  D intend to do something that he knew would cause impermissible touching 
e) Transferred intent— can transfer intent.  Ex: A intends to punch B, but instead punches C—still liable.

i) Can also change torts—if you intend to commit frighten A by shooting near her (assault) but accidentally shoot C standing nearby ( have committed battery on C
f) Motive is irrelevant
g) Unforeseen consequences: once it is established that D committed a harmful/offensive touching, D is liable for any consequences that ensue, even though he did not intend them and he did not reasonably foresee them.  Different than negligence.
i) Vosburg v. Putney—eggshell skull considerations
ii) Herr v. Booten—Court finds there was no intent in the friends’/roommates’ actions.  Con arg:  but friends intended to get him drunk, and were probably aware that he would suffer some harm (hangover).  Defense:  they were probably drinking themselves; might have been too drunk to form the requisite intent.
h) Not necessary that P knows of contact at the time: if D kisses P while asleep, but does not wake or harm her.  D can be liable.

i) Mental illness: rule is that insanity does not defeat the attribution of intent ( liability attaches
i) Some courts have qualified or rejected this rule.
j) Damages—nominal & punitive (if D’s conduct was outrageous or malicious).
B.  Assault 

	Elements of Assault

	1) An act

	2) Intending to cause another the apprehension of:

a) Imminent harmful contact with actor or
b) Imminent offensive contact with the actor

	3) The act reasonably causes this apprehension in another


1) Assault = “fully realized wrong”—once elements are satisfied, good to go
a) Protects P’s interest freedom from apprehension of contact

2) Intent
a) P has the necessary intent if he intends to frighten the plaintiff
b) P does not need to be capable of carrying out the threat.  

i) Beach v. Hancock—parties arguing; D brandished gun at P (who did not know if it was loaded or not).  D liable (everyone has a right to security).
c) If D intends to carry out battery & does not intend to put in P the apprehension of harm ( liable for assault if battery not committed but assault is not attempted battery
i) If D threatens P but then abandons before carrying out the act, D has still committed assault

d) No hostility required—D does not have to bear harm for P, or intend to harm P
e) Intent transferable
i) N.B.:  P cannot recover for apprehension that another person will be harmfully/offensively touched.
3) Words Alone rule
a) Most cases: words alone are not enough to constitute assault—they must be accompanied by some overt act, which can be small, to add to the threatening character of the words
i) Some cases & Second Restatement: words & surrounding context can constitute assault when they place reasonable apprehension in P of imminent harm / offensive contact—ex: if A, a known gangster, threatens B over the phone; B comes around the corner & sees A, who does nothing but says, “your time has come”—A has committed assault
ii) Vetter v. Morgan: while driving late at night, D in car pulls alongside P’s car & threatens her; D’s then drives into P’s lane and causes her to run onto the curb & suffer injuries.  Court found there was evidence of assault: words coupled with circumstances placed reasonable apprehension of imminent harm/offensive contact in P, and while not immediate, it is enough that there be no significant delay.
iii) Cf: Brooker v. Silverthorne—D threatened P, a telephone operator, over the phone for being unable to connect him.  D not liable: Court finds that words not assault, and there was no threat that caused P to believe that bodily harm was imminent—D was not there, and the words were made in the heat of passion.

b) Though alone words may not constitute assault, they should be taken into consideration when determining whether an assault has occurred

4) Imminence
a) Threat of future harm does not constitute assault—may constitute IIED
i) To differentiate, courts usually require the threat of harm to be w/in a short period (no significant delay) for assault.  Vetter v. Morgan
b) D must appear to P to have the present ability to commit the threatened act.  Brooker v. Silverthorne.
i) However, it is not necessary that D be able to carry out the threatened act in fact. Ex: threatening P with a gun P does not know is unloaded is assault.
5) Awareness
a) P must be aware of the imminent harm/offensive contact—assault is vindicating P’s interest in freedom from the apprehension of imminent contact (mental condition)
6) Apprehension is not fear 

a) Apprehension not fear—sufficient if P thinks that if she does not take action harmful/offensive contact is imminent 
b) P only need show that he was aware offensive/harmful contact might occur, not that he was fearful it would

i) Even if P could deflect the potential harm, D would still be liable
ii) BUT if D would be incapable of carrying out his threat, no assault. Ex: if D is threatening P with a pistol, but P knows it is a water pistol with no water in it, no assault. (N.B.: if there was water in the pistol: might be considered an offensive act to have water sprayed at you, so this may be assault).
7) Unreasonable apprehension
a) Courts have found that if P is particularly sensitive, but a reasonable person would have no apprehension of imminent contact, there is no assault.
i) Restatement: states that so long as D intends P to have the apprehension of imminent harm ( sufficient for assault.

8) Damages
a) Nominal/compensatory damages—includes damages for mental suffering
b) Punitive damages—if conduct is sufficiently outrageous or malicious

Policy:  Consider the role of gender of parties in Vetter & Brooker—in both cases plaintiff was a woman.  Consider what effect this has on the Court’s analysis of the alleged assault and its treatment of the parties.
In Brooker, court narrates the facts in a manner that is pejorative to P, going so far as to scold D as being ungentlemanly 

In Vetter, gender may have affected the characterization of each side.
C.  Defenses
1) Three defenses to these dignitary torts: consent, self-defense (defense of others), defense & recapture of property
a) Defenses generally recognize a privilege to act ( justifications—there may be some social utility to justifications
i) Tort law reluctant to recognize excuses

ii) No comparative fault (i.e., contributory negligence) for dignitary torts

(1) Some legislators, courts have recognized comparative fault for dignitary torts

2) Burden usually lies with the alleged tortfeasor
a) Some states have requirement that the absence of a defense be pled as an element of the prima facie case.  Ex: P did not consent.
3) Consent
a) Turns on idea that P cannot prevail because P has chosen to endure some bodily contact or apprehension of contact willingly, when it would otherwise be tortious
b) *Most courts hold that lack of consent is part of prima facie case and must be pleaded & proved

c) May be communicated explicitly or implicitly
i) Koffman v. Garnett—P, a middle school football player, is told by D (coach) to stand fwd for a tackling demonstration; D tackles P by lifting him up & slamming him down; P breaks his arm.  In Va., must show gross neg to succeed on battery against public official.  Here, given facts (coach bigger, more experienced, P was inexperienced & not aware he should defend himself), Court found conduct undertaken w/o regard for P’s safety.  Issue could be fairly debated & should go to jury.  No assault here: no time for apprehension of harm.  Case is about implied consent—is joining a football team consenting to such a tackle?
d) Implied consent: agreeing to participate in sports generally considered implied consent, but depends on circumstances & context.  If D violates rules of the sport, goes beyond what P consented to and D can be found liable.
e) Actual consent v. objective indicia of consent: usual standard is that if D actually and reasonably believed that P consented, liability is precluded

i) Objective manifestations required—subjective state of P’s mind irrelevant
(1) Rarely, P’s subjective consent will do.  Ex: P says to many people, but not to D, that he would be glad to let D use his tennis court.  If D enters and uses tennis courts, no trespass because P has consented to D’s entry.
ii) O’Brien v. Cunard—immigrant vaccinated on board ship; after suffering an adverse reaction, sues for battery, claiming she never consented.  Court found doctor reasonably concluded that she did consent based on her standing in a line of people to be vaccinated, & by holding out her arm as others to be vaccinated did.  Thus: even if jury found her actual intent was to refuse the vaccination, liability could be excused since doctor actually & reasonably believed that she consented.
iii) Custom—if it is custom for someone in P’s position to consent to a certain act by D, there will be consent even if P has no objective manifestation of consent.

iv) Inaction—at times inaction/silence will also serve as consent.  Ex: D tells P that he is going to kiss her; P does nothing, and D kisses her.  P’s silence & inaction = consent.

f) Fraud & coercion: no defense if D obtained consent thru fraud, misrepresentation, coercion, or if P lacked capacity to consent.
i) Subtler forms: if D knows P’s consent was not freely given or given improperly—no consent

(1) In some cases, D has an obligation to disclose certain information relevant to P’s decision to consent—failure to do so may constitute fraud that voids P’s consent.

g) Scope of consent: consent must be for actual activity in question
i) Mohr v. Williams—D has permission to operate on one ear; considered battery when he operates on P’s other ear.  Why complicated consent forms developed.
h) Consent to illegal activities: consent can be voided because activity/conduct is illegal or against public policy.
i) Herr v. Booten—consent?  Since it is illegal to give someone under 21 booze, that person cannot consent.

i) Capacity to consent—children, intoxicated persons, unconscious persons, etc.—when P incapable of consenting, there can be no consent. 

i) Minors & incompetents must have guardian to consent for them

ii) Exceptions:  if all of the following exist, consent is implied as a matter of law: D is incapacitated, immediate action is necessary to save D’s life; lack of consent is not indicated; & reasonable person would consent in the circumstances.

4) Self-Defense & Defense of Others
a) The law recognizes that there are some situations which require force—committing a tort-like battery in order to prevent harm to oneself ( essentially a privilege to protect a person’s personal integrity.
i) To evaluate whether the privilege exists:

(1) Does privilege exist?  Was D privileged to use some kind of force to defend herself? and,

(2) What degree of force?  If so, was D privileged to use the degree of force that she used?

ii) D bears the burden of proof

Policy: one reason to allow someone to act in self-defense is that it allows them to protect their self-dignity (integrity):
—Deterrence—keeps the social peace

—Corrective justice ( D has acted in some way to take an interest of P’s, and self-defense allows P to act in some way to take back that interest.

b) Self-defense is available to a victim who actually and reasonably believes it is necessary to injure another to avoid imminent injuries to herself such as harmful contact and confinement.
i) Applies to threats of physical harm, bad touching, confinement ( only applies to force reasonably require to protect herself
ii) Does not apply to words (slander, teasing, defamation, etc.) & cannot be retaliatory
c) Objectivity of the threat—self-defense may only be used when the actor actually & reasonably believed there is an imminent threat to herself.  Evaluated w/r/t surrounding circumstances.
i) Harm must be imminent
ii) D’s belief that a threat exists must be reasonable
(1) What is reasonable is for the fact-finder to decide
d) Proportionality—responsive force must be proportional to the perceived threat.  Cannot use deadly force unless D is danger of death or serious bodily injury.
i) Threat of rape or sodomy considered sufficient to justify use of deadly force

e) Conditional threats, dwellings, retreats—Restatement suggests that deadly force may be justified if someone is attacked in her dwelling.

i) Safe retreat—notion that deadly force is not justified when someone can safely retreat, but if in her home, there is no place to retreat to and deadly force may be justified.  Courts are split on the duty to retreat.  Evaluated under a reasonableness standard.
(1) Trying to reconcile allowing individuals to exercise self-help and letting them go too far

ii) Haeussler v. De Loretto—P went to D’s house to inquire about his lost dog; P started an argument & advanced towards D; D asked repeatedly that P leave; D ultimately struck P.  Found that D had successfully pled & litigated self-defense: when a person is involved in an altercation w/ another, he has the right to use reasonable force to protect himself from bodily harm.

f) May also use force to protect a third party.  Cannot use third party as your defense, however (pull them in front of the gun, e.g.)

5) Defense & Recapture of Property
a) There is privilege to defend property (real & personal property) similar to privilege to protect oneself
b) Reasonable force—property owner may use only as much reasonable force as is necessary to protect the property.

c) Trespass ( tangible entry onto another person’s property (without permission).  Preventative, defensive use of force here.
i) Katko v. Briney—P & friend went into unoccupied, bordered-up house where D had (after other break-ins and no official assistance) rigged up a shotgun; P’s ankle is blown off.  P brings case for battery.  Court finds property owners are not allowed to use excessive force (causing death/serious bodily injury) to protect their property interest unless it is to prevent felonies or when human life is in danger.  Owner is not justified in using mechanical devise to cause potentially deadly force to protect property when such force would not be allowed if owner was actually present.  Privileging bodily integrity over property integrity.
ii) Owner may only use a devise if he would be privileged to use a similar degree of force if he were present and acting himself
d) Battery & trespass—since trespass involves a legal right, there is always a legal harm, and damages represent this harm.  State will vindicate property rights and prevent people from taking action themselves ( deterrence & corrective justice rationale: give property owners faith in the state
e) Trespass to chattel ( someone intentionally takes possession of or takes the personal property of another.  
i) More limited than defense to real property—owner is becoming the aggressor, rather than defender; it is reposessive.
ii) Privilege to use force only exists if the taking was wrongfully taken from the owner 
(1) Jones v. Fisher—P worked for Ds, who lent her money to buy a dental plate; P then quit & when she returned to pick up her last check, Ds demanded repayment in full, and when P refused, Ds grabbed her and removed the dental plate.  Jury found Ds had committed assault & battery; Court reduced damage awards.
(a) Ds are not allowed to take the dental plate ( lack of fair notice, done violently

f) Defense v. recapture of property—if property is only momentarily seized, owners may use force to remove seizer ( qualified privilege
i) If occupier is one who enjoys “peaceable nontransitory possession” (i.e. tenant) then owner should use court system ( point is to encourage people to use courts, not force.

g) Recapture of chattels—qualified privilege to repossess chattels also allowed.  Can use reasonable force to repossess goods momentarily seized.
6) Damages
a) Compensatory damages—meant to compensate the injured party for his actual damages—not as punishment.  Includes loss of earnings, pain & suffering, permanent or future disability, and mental suffering (shame, humiliation, embarrassment).
i) Nominal damages—when jury finds that defendant committed a tort against the plaintiff, the plaintiff is not at fault but not entitled to compensation—will enter a verdict (usually specified by law as $1) to serve as an acknowledgement of the tort, notwithstanding the absence of any compensable loss flowing from it.  
ii) Jacque v. Steenberg Homes—D, even though P had denied him permission, took mobile home over P’s land.  P awarded $1 nominal compensatory damages and $100,000 punitive damages; damage upheld on appeal.
b) Punitive damages—require a showing of willful, wanton, or reckless disregard of the plaintiff’s rights, or if the defendant’s conduct was outrageous or malicious.  Katko, Jones.
i) “Unclean hands”—equitable doctrine that says you cannot claim punitive damages without ‘clean hands’ (cannot have committed a tort/crime yourself)

ii) Punitive damages = punishment—
(1) Deterrence—they have a penalogical purpose.  Supplement compensatory damages for non-monetized harm
(2) Retributive—eye-for-an-eye rationale
iii) State Farm v. Campbell—Supreme Court case setting guidelines (not bright-line rules) for award of punitive damages:
(1) Reprehensibility of the defendant’s conduct.  
(a) Did it cause economic or physical harm, physical being worse?

(b) Did conduct evidence a wanton disregard for health & safety

(c) Did conduct target people who were financially vulnerable?

(2) Ratio of compensatory to punitive damages
(a) Court indicated that single-digit multipliers were acceptable, and double-digit less so.
(i) But depends on facts of the case—may be appropriate for egregious conduct

(3) Compare award to awards given by other juries, other courts, and civil fines
Policy: what would be the benefit of setting a national standard for punitive damages?  May alleviate forum-shopping, reduce interstate externalities (everyone paying for excessive punitive award in one state), or economies-of-scale argument (one standard makes it easier for companies to do business nationally).
7) Potential remedies—property v. liability:

	
	Injunction
(property)
	Damages
(liability)

	Plaintiff
	P gets injunction
	P gets damages

	Defendant
	D gets property right—can do what he wants to
	D gets right to damages—does not have an absolute right to do what D wants, but to be stopped, P has to pay damages to D


a) To choose: focus on transaction costs:
i) Injunction—cost of lawyers to negotiate & costs of enforcement

ii) Damages—cost of lawyers to go to court & to get court to make decision

(1) If transaction costs are low ( award injunctions & let parties hash it out

(2) If transaction costs are high ( Hand Formula: consider how much it costs P to avoid the harm, and how much it costs D to avoid it.  Could award damages to the party who has the higher cost of avoidance, or injunctions to the lowest cost avoider.
D.  Intentional Infliction of Emotional Distress (IIED)
1) Meant to fill in gaps left by other torts—aimed at a person who clearly flaunts the normal standards of decent behavior who cannot be captured in other torts
a) Claimed often but rarely successful

	Elements of IIED

	1) Extreme & outrageous conduct

	2) Which is intended to cause, knew w/substantial certainty would cause, or is highly probable to cause, and does cause

	3) Severe emotional distress in another


2) IIED v. assault—IIED can cover threats that resemble assault for the indefinite future
a) Dickens v. Puryear—P earlier slept with & did drugs with D’s daughter; P was then lured to remote site where he was handcuffed to farm machinery, beaten, threatened with castration or killing, and when ultimately let go, told to leave the state or else he would be killed.  Brought claims for IIED (longer SOL than battery or assault); Court finds that threats for the future are actionable as IIED, which covers purposeful, reckless, substantial certainty that action will cause such emotional distress (no negligence).  
b) Longer SOL might be granted because injuries that result from IIED (like sexual abuse cases) take longer to manifest

3) Aggravated torts—some courts allow P to make claims for traditional torts & IIED based on the same conduct.  Allowing IIED in these contexts similar to a finding of malice or reckless indifference that otherwise would justify award of punitive damages.  Essentially allowed if conduct was particularly egregious.
4) Outrageous—considered to be when conduct goes beyond all possible bounds of decency, and can be regarded as atrocious & utterly intolerable in a civilized community
a) Not available for mere insults, indignities, threats, annoyances, triviliaties

b) Courts are divided on whether outrageousness is a question for the jury or judge

c) High bar of outrageousness—hard to show outrageousness for IIED.
i) Jones v. Clinton—Jones failed to show it was especially outrageous conduct.  Court called it mere sexual proposition/encounter—odious but not outrageous.

ii) Courts are more likely to find conduct merely inappropriate, offensive, and/or careless

5) Proof of emotional distress—P must not only show that D had the intent or acted with extreme recklessness, and D’s conduct was outrageous & extreme, but also that the conduct cased severe emotional distress.
a) Littlefield v. McGuffey—woman sues for IIED after landlord refused to rent to her (because her boyfriend was a different race), and continued to harass her.  Court found IIED, and said there was no requirement of showing medically significant, physical manifestation of severe emotional distress.
6) Punitive damages—most states allow the awarding of punitive damages for IIED

7) Intent—besides showing outrageous & extreme conduct, P must also show that D intended to cause this severe emotional distress: that D acted w/ the purpose of inflicting such harm, or had knowledge that such harm would result, or was recklessly indifferent to the high probability that such harm would result.
a) Court should take into account the particular characteristics of P and the relationship between D &P

8) Bystander liability—bystander must be present: D must know that bystander is there and intend that his conduct will inflict severe emotional distress on the bystander.

a) Does not apply to persons who find out after the fact and are distressed.

b) Doe 1 v. Roman Catholic Diocese of Nashville (I)—case where ex-priest molests JD1 & JD2; both JDs and their mother (Ps) claim IIED from the Church. Court finds that the Does failed to show the Diocese had directed their conduct at Ps w/ the intent to cause severe emotional distress.  N.B.: Diocese’s actions were really an omission; historically there has been a reluctance to impose liability for omission.
i) Floodgate argument also made here to justify finding for the Diocese

ii) Restatement § 46(2): where extreme & outrageous conduct is directed at a third person, the actor is subject to liability if he intentionally or recklessly causes severe emotional distress (i) to a member of such person’s immediate family who is present at the time or (ii) to any other person who is present at the time is such distress results in bodily harm.  Intended to cover instances where D unjustifiably and intentionally assails P in front of P’s spouse.

c) John Doe 1 ex rel. Jane Doe 1, et al.  v. Roman Catholic Diocese of Nashville (II)—bystander claim requires that the tortfeasor’s conduct must have been intentionally/recklessly directed at 3rd party in a way that satisfies the outrageous conduct requirement; the bystander suffers severe emotional distress; and bystander is either a close family member of the 3rd party or such emotional distress must be suffered that it results in physical harm—in both instances, bystander P must have perceived contemporaneously & from such close spatial proximity the emotional harm inflicted upon the 3rd party.
i) Recklessness—Court finds it requires that D be aware of, but consciously disregard, a substantial & unjustifiable risk that its disregard constituted a gross deviation from a standard of care that under the circumstances an ordinary person would have exercised.  Duty limitation: liable only to those who are reasonable foreseeable.
(1) Test for recklessness: 

(a) Aware but consciously disregard (disregard = gross deviation from a standard of care that a reasonable person would have exercised)
(b) Substantial and unjustifiable risk

III.  Negligence—Injury & Duty
A.   Negligence generally

1) Prima facie case for negligence:

a) A person is subject to liability to P for negligence if:

	Negligence

	1) P has suffered an injury

	2) P can establish that she was owed a duty of care

	3) P can show that D breached that duty of care

	4) Causation: D’s actions caused P’s injury

a) Causation in fact and
b) Proximate cause


b) Negligence refers to a cause of action or to a person’s conduct—not to mental state
c) Regulates conduct—not intentional or malicious conduct
B.  Injury

1) Only if P can show she suffered the right kind of adverse effect can she recover
2) Adverse effects include:

a) Physical harm—bodily harms or harms to tangible property

b) Loss of wealth
c) Emotional distress


C.  Duty

1) Question:  Who can sue?  Who does D owe an obligation to? ( foreseeability
a) P must show that D owed a duty to her, not just anyone
b) Is the risk foreseeable?
c) Duty ( Generally a question for the judge
2) No bright-line rule—duty is generally considered as requiring D to conduct himself according to certain standards so that others are not subject to unreasonable risks.
3) Fluid concept that has grown over time—
a) Heaven v. Prender—duty of reasonable care attaches whenever it is reasonably foreseen that careless conduct on one’s part may risk physical harm to persons such as P.
b) Winterbottom v. Wright—seminal 1842 case: P injured by the carelessness of product manufacturer.  Held that P cannot recover since P was not in contractual privity with D ( established requirement of contractual privity for defective products’ injuries
i) Arguments for upholding this privity requirement: floodgates argument; institutional rules would be too much; influence of big businesses.
c) Thomas v. Winchester—distinguishing-limiting Winterbottom’s privity rule: in case where pharmacist mislabels poison as medicine & poisons Winchester, court found that the death or serious harm of someone was the natural & almost inevitable consequence of the sale of poison wrongly labeled, and D’s negligence put human life in imminent danger ( imposed liability.  Language of imminent danger or natural or almost inevitable danger
d) MacPherson v. Buick Motor Co.—P speeding to hospital in Saratoga b/c friend was sick; had owned car for 1 year when accident happened. One of the wheels was made from defective wood & collapsed, throwing P out & injuring him.  Wheel was not made by Buick, but there was evidence that the defect could have been discovered by reasonably inspection.  Cardozo rejects privity requirement in Winterbottom.  Holds Thomas not limited to poisons & explosives, but when nature of a thing is such that it is reasonably certain to endanger someone when negligently made = thing of danger; if D knows thing will be used by someone other than who bought it, manufacturer has duty to make it carefully ( says there is sort of implied contract between manufacturers & their customers—duty extends to those who would foreseeably be using the product.  Bystanders consider too far removed.
4) Prosser on duty—“Duty is not sacrosanct in itself, but only an expression of the sum total of those considerations of policy that lead the law to say that the particular plaintiff is entitled to protection.” Leads to two propositions:

a) Duty is not self-defining—courts must articulate reasons to support their duty rulings (negative interpretation) or,

b) Duty issue really turns on whether, on the whole, it would be good for society if the defendant was found liable—issue of aggregate social welfare (positive but controversial interpretation)
5) No general duty to act—in general there is no duty to act. 
a) Misfeasance—affirmative act that harms P
b) Nonfeasance—passive failure to act
6) Qualified duties of care—includes premises liability, “pure” economic loss cases, affirmative duty (duty to rescue), and exemption cases
a) Premises liability—carelessly permitted or maintained hazardous conditions on property in D’s possession

i) Duty applies to the possessor
(1) Includes tenants & adverse possessors

ii) Owning or possessing land = conduct—most of the time it is passive

iii) Salaman v. City of Waterbury—estate administrator sued city for wrongful death of decedent, who drowned in city reservoir.  Court said that since there is no duty to a trespasser, only way that duty could be imposed is if he was a licensee.  Ultimately found that (1) decedent was not a trespasser, but even if he was (2) no evidence to show that city breached its duty to a trespasser.
iv) Three categories that courts invoke to determine whether a duty is owed:
(1) Invitee—expressly invited in/there w/ possessor’s consent, have to be on the land for some materially beneficial purpose for the possessor (customer in the store).

(a) Standard of care owed—duty to inspect premises

(b) B < P x L—economically efficient to impose duty
(2) Trespasser—possessor does not give consent; no right or privilege. In general, possessor does not owe a duty of care other than to intentionally injure trespasser (think back to trap gun).

(a) B > P x L—not economically efficient to impose duty for trespassers
(b) Exceptions—think child trespassers: possessor has a duty not to create an “attractive nuisance” that child, who may not be able to perceive dangers appropriately, may be attracted to

(3) Licensee—one who has permission to enter property.  Basically licensee takes property as it is (no duty of reasonable care), but possessor has duty to warn licensee of any hidden dangers/traps that he knows about/should know about, and that it’s not reasonable for that guest to figure out.

(a) Risks that possessors know about: B < P x L—therefore duty imposed

(b) Risks that possessors do not know about: B > P x L—no duty

v) Reasons for these categories:

(1) Notice763
(2) Distinguish btwn purposes of the visit

(3) Consider that duty not independent of required standard of care

vi) Some courts collapse distinction between invitees & licensees—consider just trespassers & others

(1) Rowland v. Christian—California found an unqualified duty rule that would allow all premises liability cases to go to jury on question of whether possessor failed to exercise reasonable caret toward well-being of anyone injured by dangerous conditions on property.  Far out there.

7) Affirmative duty to rescue & protect—nonfeasance (omission) cases, rather than misfeasance (bundle of affirmative acts)
a) In these cases, careless nonfeasance is the failure of D to act in a situation where action on his part would have prevented P’s injuries

b) P will generally need to establish special circumstances to prevail on negligent nonfeasance, or a special relationship between P & D

8) Special relationships—an exception to no general duty to act, when P & D have a special relationship

a) Restatement includes: common carriers (with passengers), innkeepers (with guests), business (with those on its premises), employers (with employees), school (with students), landlord (with tenant), custodian (with those in custody).

i) Also includes situations where D & P are co-adventurers

b) Mussivand v. David—wife’s lover gives her STD, which she passes onto her husband; he sues lover.  Court holds that a person who knows, or should have known, that he is infected w/ STD has a duty to abstain from sex or at a minimum warn his sexual partners of the condition.  A spouse is a foreseeable sexual partner; failure to inform sexual partner of STD is liable to sexual partner’s 3rd party spouse until the initially infected spouse knows or should have known that s/he is infected.

c) Osterlind v. Hil—D rents canoe to drunk decedent; decedent goes out on lake, capsizes, and D does not come to his rescue even though he yells.  Court finds that D did not violate any legal right of decedent’s.  Can be read as straight stare decisis (no duty to rescue).
i) To take this case out of nonfeasance—could argue that there was a business relationship between P & D, or that there was a common enterprise.

d) Theobald v. Dolcimascola—decedent teen shot himself while playing Russian roulette while his friends (Ds) watched.  Court finds that Ds did not have a duty to decedent—no special relationship & thus no duty to rescue.
i) Some states have enacted general statutes imposing a duty to rescue or render aid to those in peril
e) “Good Samaritan” immunities—immunize certain persons who undertake certain rescues from liability for negligence (& sometimes gross negligence) in rescuing. 

i) Usually limited to “off-duty” professionals; some also cover volunteer firefighters, even ‘lay’ rescuers. 

ii) In general, not understood to immunize EMTs, emergency room doctors/nurses from ordinary malpractice liability.
f) When actor has assumed a duty to protect another from peril/physical injury, or to rescue another from those; may be a contractual promises or less formal. 

i) Related exception: once a rescue is voluntarily undertaken, the rescuer owes a duty to the victim to perform the rescue with reasonable care

g) When actor knows/should know that by his conduct, he has physically injured or placed at risk for future harm someone, actor has duty to make reasonable efforts to prevent victim from suffering further harm, or prevent risk of harm from being realized. Includes situations when defendant injures/imperils through a wrongful act, and also when through an innocent act.

h) Tarasoff v. The Regents of the University of California—Ds were therapists of patient who they knew threatened to kill decedent; patient was apprehended and committed, but then let go; when decedent returned, patient killed her.  Court cites Heaven, Rowland—when person is in position w/r/t another that w/o using ordinary skill or care, he would cause injury to another, duty arises to use that care to prevent the harm.  Special relationship here btwn patient & therapist satisfied & supports finding of affirmative duty.  Found therapists only need to exercise “reasonable degree of skill, knowledge, and care ordinarily possessed and exercised by members of that professional specialty under similar circumstances.” Does not need to be a perfect prediction/ actual awareness the patient is contemplating an attack on someone. Liable when doctor reasonably should have known of the risk.  Therapists, after determining patient poses a serious threat of violence to 3rd party, bears duty to exercise reasonable care to protect foreseeable victims of that danger.  Court balances: patient’s right of confidentiality v. public’s right to safety ( protective privilege ends when peril beings.
i) Most states have statute that requires doctors aware that a patient has contagious disease to report to public health officials.
9) Social host liability—kind of premises liability.  In most states, there is either CL or statutory liability for commercial establishments that serve alcohol to obviously intoxicated /minors to persons injured because those patrons were smashed.
a) McGuiggan v. New England Tel. & Tel. Co.—parents have graduation party; son’s friend, not obviously intoxicated, drives away; son in car, is sick and hit by telephone pole when he leans out of friend’s car to be sick.  Court finds parents were not liable—guest was not obviously drunk when he left and they were not aware of his intoxication.  Court allows that it would recognize liability when there was a showing that the social host knew / should have known his guest was drunk & still gave him alcohol.  Acknowledges reluctance to impose liability for policy reasons: social hosts (unlike vendors) are not always aware of who is drinking & how much.  Also the social cooling that would result if liability imposed.  Distinguished between social host & vendors, and with serving alcohol to a minor (versus an adult).  
10) Policy-based duty exemptions—regulators have different reasons for limiting liability for utilities.
a) Strauss v. Belle Realty—no liability to avoid “crushing liability” for ConEd.  Economic considerations & slippery slope foremost considerations for the majority (consider dissent, which says the costs are not as great as one might think).  Also issues of intervening cause at issue here (ConEd was not in charge of maintaining those stairs).
b) Other reasons for avoiding liability—consider Calabresi’s “cheapest cost avoider”; whether money spent that way is most effective.

IV.  Breach
1) Duty proceeds breach (first ask: who can sue?)
2) Breach:  What is the obligation owed? ( reasonableness 

	Breach

	— Idea that the standard = reasonable care
— Perspective = reasonable person
— Custom = not determinative, except for some


a) Did D act with the degree of care that he was duty-bound to exercise?
b) Breach ( Generally a question for the jury to decide
i) Jury better positioned than judge to set social norms (establishing what is reasonable)
3) Standard of care:
Spectrum of standard of care:
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Jones


       Pingaro
1. Strauss—duty to avoid gross negligence

2. Caliri—duty to take reasonable care

3. Jones—duty to take extraordinary care

4. Pingaro—strict liability
4) Transaction costs—each standard of care has different transactions costs.  Focus on administrative costs when consider the different levels of care.
5) Reasonable care under the circumstances = standard—point is to provide the party in the best position to avoid the loss the incentive to do so.
6) N.B.: even if someone acted carelessly—still have to show injury, duty, and actual & proximate cause.
a) Rogers v. Retrum—P is high school student who D, teacher, falsely failed on an exam, humiliating P.  P drove off campus w/ friend; they got into accident.  P sues teacher & school.  Court finds that Ds had a duty toward P, w/whom they had a special relationship, but does not find that there was ‘negligence’ (aka breach): found that the teacher & school did not subject P to an unreasonable risk of vehicular injury by allowing P to drive off campus during school.  Establishes that the test for breach is reasonableness, not foreseeability (somewhat foreseeable that driving exposes you to a risk of vehicular accidents).
7) Default standard of care: reasonable man under the circumstances—
a) Caliri v. NH Dept. of Transportation—decadent was a passenger in a vehicle; killed when car hit a patch of ice.  P sued DOT for failure to maintain the road in furtherance of its duty.  Court finds that jury instructions were improper because they imposed a higher standard of care on the DOT than was statutorily given (would have imposed liability on DOT for injuries sustained on roadways).  Standard of care was doing what a reasonable person would do under the circumstances.
b) What is deemed reasonable concerns the defendant’s conduct
8) In some situations, standard of care is extraordinary care—common carriers have a higher standard of care
a) Jones v. Port Authority of Alleghany Co.—Jones claims he was injured getting onto city bus; issue on appeal of standard of care in jury instructions.  Court finds the proper standard of care for common carriers is extraordinary care (“highest degree of diligence & care”); anything less is grounds for liability.
9) With animals the standard of care is generally strict liability—by statute, though it was strict liability at CL.
a) Pingaro v. Rossi—P was a gas inspector who went to D’s house; there was a warning about D’s dog but no dog was visible; when P went into backyard, was attacked by dogs.  D found liable because he satisfied the three requirements of NJ’s “dog bite” statute:  (1)  P was in a public place or in a private place lawfully; (2) dog bit P; (3) D is the owner of the dog.  Liability imposed regardless of owner’s knowledge of dog’s dangerousness or precautions taken.
b) When there is one person who is best positioned to avoid the cost, we may want to make them strictly liable.
c) When there are multiple cost-avoiders, harder: impose rule-like ‘reasonable care’ 

10) Reasonable man under the circumstances (objective standard, not subjective—
a) Vaughn v. Menlove—D is jackass who dangerous piles his hay in a rick; despite repeated warnings, D does nothing and ultimately rick catches on fire.  P’s cottages & D’s stuff burns down.  Court asked whether reasonable man is an objective or subjective standard ( standard is objective: care taken by a prudent man.
b) Objective standard = conduct-based—non-individualized, general norm
c) Cheapest—might be the most cost-effective standard to apply
i) Very subjective standards are expensive to figure out & apply
11) Exceptions to reasonable man objective standard—pertains to children, those w/ disabilities
a) D who intoxicated is held to standard of reasonable sober man—cannot escape liability for intoxication
b) Children—
i) Apellhans v. McFall—5 year old boy knocks down 66 year old man, who breaks his hip.  Court upholds Tender Years Doctrine, which holds that no child under 7 is capable of negligence.  Nor does court find evidence to impose Negligent Parental Supervision, which requires (1) parents aware of specific instances of prior conduct sufficient to put them on notice that act complained of was likely to occur; and (2) parents had opportunity to control their child.
ii) Restatement—child is must conform to the conduct of a reasonably careful person of the same age, intelligence, and experience. Different standard—somewhat subjective.  This is the majority rule; the Tender Years Doctrine is older, but even today children under 5 are generally considered to be incapable of negligence.
iii) Adult activity—a child engaged in adult conduct will be held the reasonable (adult) man standard.  Ex: driving a car.
iv) Parental liability rare—must establish some direct carelessness by the parents:

(1) Negligent Supervision—see Apellhans
(2) Negligent Entrustment—parent gives child dangerous instrument (gun, car)

c) Physical disabilities—interpreted through the “under the circumstances” portion of the reasonable man standard: deemed to cover the physical & mental characteristics of D—if D has a physical disability, standard for negligence is what a reasonable person w/ such a disability would o.

i) Blindness—sometimes a reasonably blind person is deemed to be more careful than a sighted reasonable person
ii) Temporary disabilities—hinges on whether D knew of the disability (like seizures): if D didn’t know, will not be liable; but if D knew of his disability, grounds for liability.

d) Mental attributes irrelevant—reasonable person not considered to have mental attributes of D, so if D is particularly stupid, high-strung, etc., too bad. Vaughn v. Menlove.
e) Mental illness—courts are split, but generally insanity or mental deficiency will not relieve D of liability.

i) However most believe that a child’s mental deficiency may be taken into account.

ii) Policy justifications for not considering D’s insanity:

(1) Cost avoidance allocation—better to allocate losses between two innocent parties to the one who caused injury

(2) Incentive—to family members/guardians to control behavior of mentally ill individuals

(3) Deterrence—removes inducements of defendants to fake mental illness to avoid liability

(4) Efficiency—saves court time and money (don’t have to figure out case)
12) Industry & Professional Custom 

a) TJ Hooper Rule: custom is relevant but not determinative
i) The TJ Hooper—Two barges being towed by tugs; weather turned bad & two of the barges sank. Contract with cargoes excuse barges if “reasonable means” taken to make them seaworthy and barge owners said they had exercised such due diligence.  Industry custom was not to have radios on board; would have alerted captains to changing weather conditions & they could have taken safety.  Court, noting that radios are the cheapest & best way to protect the barges, finds liability: “there are precautions so imperative that even their universal disregard will not excuse their omission.”  Learned Hand formula: court finds that duty should be imposed.  Figures out cost-effective standard of care: B < P x L.

(1) Case was the end of a long line of cases that culminated in the ruling that custom is not determinative.

(2) Custom is still relevant
ii) Custom—practice that is held to be widespread or common.

(1) Today courts speak more of “general” (rather than local) custom
iii) Widely accepted rule that outside of professional negligence, adherence to customary business practices does not alone establish that D acted w/ reasonable care.
b) Medical malpractice—
i) Custom is determinative in some cases
(1) Johnson v. Riverdale Anesthesia Assoc.—decedent died from severe adverse reaction to anesthesia received during surgery. Her husband & estate’s administratrix sued the doctor, alleging failure to “preoxygenate” decedent violated the applicable standard of care.  Court found the standard of care for medical malpractice is “that employed by the medical profession generally and not what one individual doctor thought was advisable and would have done under the circumstances”—the standard employed everywhere, not what an individual doctor (like an expert witness) would do. 
(a) Hard to find expert witnesses in med-mal cases who will say what the standard of care is and whether D breached it.

(b) Different standard for doctors—consider that doctors do know more & externalities

ii) Law & accounting—may also face professional misconduct similar to medicine

iii) Doctrine of informed consent—newer, objective standard that requires all risks potentially affecting a patient’s decision be revealed
(1) Largey v. Rothman—D (doctor) took biopsy of lumps in P’s breasts & removed two lymph nodes w/o getting P’s consent beforehand or apprising her of the potential side-effects.  P later developed a disease as a result of the removed lymph nodes, sues for battery & med-mal.  Court’s analysis goes to two different standards that can be employed, ultimately choosing to replace the traditional standard w/ the prudent patient standard.  
(a) Traditional reasonable doctor standard—physician required to make disclosures according to the prevailing medical custom—same standard as Johnson.
(b) Prudent patient (doctrine of informed consent)—newer standard: doctor must disclose all risks that might affect a patient’s decision, including potential side effects and dangers to a procedure, alternatives, and risk of non treating.
(i) Reasons this is a preferable to traditional standard: under traditional standard—hard to determine what the custom is; subjective—depends on doctor; burden on P to produce a doctor at trial to testify to prevailing custom against D.
(c) Still restricting liability—to succeed under prudent patient standard, P would have to show that a prudent patient would make a different decision if omitted information was disclosed.
(d) Exceptions to prudent patient—do not need consent from unconscious patient.  Concerns about disclosing small risks to hypochondriac patients (paternalism).
iv) Negligence per se—occasionally med-mal cases have adopted a per se rule.  
(1) Helling v. Carey—ophthalmologist was negligent for not performing a test thought it was not custom for that kind of patient (kind of TJ Hooper rule application).
13) Determining Reasonable Care
a) Two ways to think/evaluate this: 
i) Hand Formula from Carroll Towing (balancing test)
ii) Foreseeability test from Bolton v. Stone
b) We may be more comfortable apply these two tests in different situations.
c) United States v. Carroll Towing—P’s barge, docked at pier in Manhattan, broke away due to D’s negligence in shift its ropes D argued that P was contributorily negligent b/c P’s bargee was not on board; there was time enough that struck barge could have been moved to shore & its contents saved, but bargee was absent & barge sank.  In admiralty, damages would be divided between D & P according to their respective degree of negligence.  Learned Hand employs the Hand Formula, where P = probability harm will occur because of D’s conduct; B = burden of precaution; L = loss / gravity of the potential injury:
i. B < P x L ( breach
ii. B > P x L ( no breach

ii) Hand Formula—cost-benefit method of analysis.
(1) Pros:  promotes efficient behavior & welfare maximization.  Tells you what to find & brings rigor to the process.  Useful when comparing things along a common metric.
(2) Cons: overlooks distributional capacities.  Difficult to apply when variables are hard to quantify (monetize)—incremensurability problem.  Costly to administer (need to set a baseline, determine costs of things, etc.)
iii) Rhode Island Hosp. Trust Nat’l Bank v. Zapata Corp.—employee of Zapata got black checks and wrote herself a number of them; Zapata did not notice this for about 7 mo. since it did not read its statements carefully. Bank under UCC rules has to pay Zapata for the checks that were cashed before statements came out.  Z has to show that the bank did not exercise reasonable care or that the industry standard that bank followed was unreasonable, arbitrary, or unfair.  Court finds Z did not establish that Bank failed to exercise reasonable care; Bank exercised ordinary practices for banking industry, which saved money, did not result in fewer forgeries checked, and was not arbitrary or unfair.  Case where burden of precaution exceeded the benefit (P x L), therefore no liability for bank.
(1) N.B.: this case is easy to apply the Hand Formula to—because it involves money?

iv) Posner—person who elevated Hand Formula to modern-day application.  Asks to measure dollar of precaution v. dollar value of expected harm, on the theory that it is wasteful for society to take a precaution that is more expensive than the harm is meant to prevent.  Notion that Hand Formula is about maximizing the aggregate social wealth by encouraging people to take cost-efficient steps.
d) Bolton v. Stone—women hit in head with cricket ball.  Alternative to Carroll Towing’s concept of breach. Foreseeability test:  ex ante consideration of risks.  Risks placed into two categories—
i) Risks deemed substantial—D required to undertake all precautionary measures regardless of costs.  If the risk materializes, D liable.
ii) Risks not deemed substantial—D not required to take precautions—no liability.

(1) Pros—reduces information costs & corresponds to common intuitions.

(2) Cons—obscures basis of decision-making; could lead to inefficient levels of precaution (people could be led to take too much or too little precaution)—not economically rational.  Also, in cases on non-consensual risks, economical rational to require cost-benefit analysis, and invites distributional concerns.
 Policy—both the Hand Formula & the Foreseeability test reflect two approaches to tort law more generally.

— Hand Formula: reflects the idea that the purpose of tort law is to deter inefficient conduct
( Notion that there can be a cost so high that it justifies trade-off for rights.

— Foreseeability Test: appeals to corrective justice notion that individuals have rights, including a particular right to safety, and when those rights are violated they are entitled to compensation.

( Notion that the are rights that should not be violated, regardless of the cost

14) Res Ipsa Loquitur—“the facts speak for themselves.”
a) P allowed to point to the facts of the case to create the inference that event without a precise showing of how D behaved, D was more likely than not negligent.
b) Relieves the plaintiff of the need to prove D’s negligence—P does not have to point to a specific act or omission.

i) Defendant can still rebut RIL-rule forces the party w/ the best information to come forward.
c) Threshold issue: no direct evidence of D’s conduct—otherwise would not be talking RIL; threshold issue
i) Byrne v. Boodle—barrel of flour fell on P; D was the flour merchant.  Court finds prima facie case of negligence (RIL) even though P did not show exactly how the barrel fell.  Falling barrel is evidence of negligence.
d) Three requirements / doctrinal conditions:
i) Event seldom occurs without negligence—P must show that the event is not something that happens w/o someone being negligent

ii) Instrument causing injury was in D’s exclusive control
iii) Plaintiff not responsible / did not contribute to injury—injury not due to P’s own action
(1) Kambat v. St. Francis Hosp.—laparotomy pad discovered in decedent after she had a hysterectomy; P showed that similar pads were used in surgery and it was impossible to swallow (D alleged she could swallow it).  Court found that this was a case of RIL, and that P did not have to eliminate possibility there were other causes of injury—only needs to show that it is “more likely than not” injury was caused by D’s negligence.  RIL allows the jury to infer negligence from the circumstances
e) Multiple defendants with RIL rarer, but possible—

i) Ybarra v. Spangard—P goes into hospital for appendectomy, but P ends up sustaining a serious shoulder injury during the operation while P was under anesthesia.  P sues surgeon, attending physician, anesthesiologist, etc.  Essentially creating a kind of group liability. 
ii) Highlights the information-forcing aspect of RIL cases—if one person of the group comes forward to say whose fault it is, problem solved.

Policy:  Res ispa loquitur can be seen as compatible with both deterrent & corrective justice purposes of torts.
— Deterrent: Posnerian because it can ensure efficient risk regulation by forcing the disclosure of information to reduce risks.  Also blames the lower-cost-avoider.
— Corrective justice:  Rights should not be violated, and when there are, need compensation. N.B.: see both P & D has having rights, and when you impose strict liability on one, you are abridging those rights.

V.  Actual & Proximate Cause
1) P must show that D actually caused P’s injuries, and that he did so proximately (nonfortuitously) by a preponderance of the evidence
a) Generally a question for the jury, but sometimes a question of law for the judge
A.  Actual Causation—
1) Requires three things:
b) But-for test
c) P has the burden of establishing causation by a preponderance of the evidence
d) Preponderance of the evidence = proving there is greater than 50% probability that a fact is true
2) But-For Test—primary test for actual causation: three things—

a) Would P be injured  if D had acted with reasonable care?  Was D the cause-in-fact?
i) No—but-for test satisfied.  Actual cause satisfied.
ii) Yes—but-for test is not satisfied.  No actual cause.

b) But-for based on preponderance of the evidence—
i) Skinner v. Square D Co.—decedent electrocuted by his homemade tumbler machine; P alleges it was because D’s product (switch) was defective.  Wholly circumstantial case. Court finds that P did not show a genuine issue of factual causation—only showed that an accident took place.  Reasonable minds could not infer that, more probable than not, but for the defect, decedent would not be electrocuted.
Policy:  Why require a causal connection?
· Corrective justice: makes sense to require a causal connection because only Ds who injure particular parties should pay compensation

· Deterrent / Posnerian: this can be seen as an incentive issue—causation prevents over-deterrence because if the causal connection was not required actors would be required to internalize costs their conduct did not generate. 
c) Substantial factors test—relaxing the burden of proof but not the standard test:
i) Multiple sufficient causes—clear that D’s carelessness caused P’s injuries but failed but-for test) &
ii) Proximate cause restriction—bars the assignment of responsibility to D whose carelessness is trivial but-for cause of P’s injuries

iii) Relaxed burden seen in affirmative duties (to rescue and protect, to disclose material information), hidden dangers in products
iv) Beswick v. City of Philadelphia—decedent collapsed in his home; 911 call was sent to private ambulance rather than city’s medic unit.  Delay of 16m16s; P’s medical expert testified that this decreased the decedent’s chances of survival.  PA adopts Restatment’s position that negligently performing services necessary for protection of another’s person or things imposes liability if actor’s failure to exercise reasonable care increases the risk of harm. P is trying to prove a causal significance between D’s failure to fulfill an affirmative duty to aid an already imperiled victim.
v) As ever, consider Hand Formula—B > PL—look at the cost of avoiding the harm

d) Lost opportunity—only a few states have this
i) Some courts allow recovery if P can show that it is more probable than not that D reduced D’s chance of avoiding harm

ii) Other courts hold that P only has to show that D’s carelessness was a substantial factor in reducing D’s chances of avoiding harm

iii) Falcon v. Memorial Hospital—decedent died after giving birth from a very rare condition; chances of surviving this condition would have been 37.5% if D doctor had inserted an IV line.  Court finds that P can recover for lost opportunity; while D did not cause death, it can be said he caused her harm by failing to insert the line. Examples of case holding that doctors should not decrease their patient’s chance of survival.
3) Multiple Necessary & Multiple Sufficient Causes—D does not have to be the cause of P’s injuries; D can be a cause.
a) Some cases involve multiple sufficient causes (cases of concurrent causation)—two events occur that cause harm, either of which would be sufficient to cause substantially the same harm without the other occurring

i) Exception—instances where D’s conduct considered trivial yet sufficient to cause D’s injury
b) Does not require common intent, plan, or purpose to do a particular wrong

i) McDonald v. Robinson—two cars collide and strike P, who is injured.  Found that but for such combined and concurrent negligent acts of Ds, injury would not have happened.  Injury is deemed indivisible-cannot be distinguished which D caused which/quantum of injury.
ii) Negligent omission—omitted precaution can be one of two but-for causes of victim’s injuries.
iii) P’s own carelessness can also be one of at least two but-for causes
c) Toxic torts—often hard to prove causation; helps if there is a signature illness.
i) Aldridge v. Goodyear Tire & Rubber Co—Ps were workers at tire manufacturing plant where D supplied some of the chemicals used.  Ps allege D made toxic chemicals that they were exposed to, and that exposure caused or contributed to the diseases they developed.  Court finds Ps failed to show that “particular, identifiable chemical” from D was legal cause of injuries—cannot just show presence of such harmful chemicals.  Given the presence of other chemicals interacting with each other, effects of other factors contributing to Ps’ cancers and heart diseases (genetics, lifestyle, etc.)—reasonable fact finder could not find D’s chemicals were the cause of Ps’ illnesses. Not concurrent causes in the same way as McDonald.  Court also finds it is not appropriate to apply substantial factors test because first P must show that chemicals alone were sufficient to cause the harm.
(1) Also suggests that if P proceeds through worker’s comp, no causation needs to be satisfied—only need to show that injury occurred while P was on the job (temporal) and in the course of P’s employment.  Eliminates defenses of assumption of risk and contributory negligence, holding employers strictly liable for workplace injuries.
d) Scientific evidence—plays a big role in proving actual cause, esp. in products liability & toxic torts
i) Frye standard—older standard: was this evidence generally accepted in the field?

ii) Daubert—federal standard now used in many states.  Supreme Court called on trial judges to be gatekeepers: judges must review an expert’s testimony to see if it is reliable and relevant.

(1) Does the testimony consist of scientific knowledge and is it grounded in reliable data?

(a) Look for: is it based on a tested theory?  Is the theory subject to peer review?  Degree to which the method is accepted w/in the scientific community?

(2) Is the evidence relevant to the trier of fact?

(a) Standard of review of trial judge’s decision is ‘abuse of discretion’—trial judges have a lot of control and latitude in toxic tort cases 
(i) Debate: does Daubert give judges too much power in their gatekeeping role?
iii) Post-Daubert—judges prefer epidemiology studies, esp. for exposure-to-chemical cases.  Very expensive; bar to bringing suit.

e) Preempted causes: similar to running over someone who is already dead, or causing an injury that would have happened anyway.

4) Causation & Burden-shifting
a) Double fault and alternative liability—after P shows each of two Ds was careless, burden shifts to D to disprove his negligence/show who caused the harm.  Applies when 1 or 2 Ds injure P.
i) Summer v. Tice—three men out hunting.  Ds, while aiming at bird, shoot in P’s direction, injuring P.  Court found Ds jointly liable: both Ds acted negligently & injury to P arose because of that.

b) Distinguished from
i) Multiple necessary causes—when each of 2 or more careless acts serve as a but-for cause of P’s injuries.
ii) Conspiracy—when two Ds plan to hurt P; ex: one D shoots, the other aides & abets.

iii) Concert of action—when tortfeasors act jointly but does not require a plan to harm P; separate acts of carelessness fused into single course of conduct.

c) Market-share liability—involving 3 or more defendants, esp. in products liability cases (show that all D produced a defective producr).
i) Sindell v. Abbott Laboratories: because there is no way to show which company produced the drug that caused the harm, one P showed there was injury from the drug, burden shifted to Ds to disprove this, and if Ds did not, they were assigned liability that corresponded to their market share.

(1) General consensus is this is a company’s national (rather than state) market share 

d) Matsuda article—puts front & center idea there will always be multiple causes—doctrine of tort law is isolating certain causes that liability will attach to.  Matsuda: doctrine of causation embodied in tort law too narrow—we ignore the broader social causes.  There should be a broader notion of causation.  

i) “We must see the web of connection and hold our collective selves responsibility for any harm to another human being.” NB: footnote—not necessary does this apply to legal liability, except in the case of those who do not act to prevent harm to children.

(1) Matsuda may argue that children could be flawed from that point forward as a consequence of the harm.  Also could be an autonomy argument
B.  Proximate Cause
1) Having shown actual cause, P must show that the breach caused the injury in non-fortuitous manner ( alignment of breach & injury
2) P must show that the injury is so closely related to D’s careless conduct that D should be held liable 
a) Main way to limit liability
b) Policy choice—drawing a line between those injuries D will be liable for and those he will not
3) Four tests for determining proximate cause—directness test, foreseeability, risk rule, grab-bag

4) Directness
a) Direct causation—D liable for all consequences if his careless conduct is a direct cause of P’s injury
i) In re Polemis—ship chartered to D; when D’s crewmembers were unloading it, a plank was dropped that caused a spark that led to a fire that burned down the ship.  Even though the fire was not foreseeable, D held liable since they acted negligently by dropping the plank, which directly caused fire.
ii) Overruled by Wagon Mound later
b) Compare breach and injury—how close in time, space, etc.?  

c) Consider intervening acts or events

5) Foreseeability
a) Majority rule—foreseeability adopted because of the position that it is fundamentally unfair to hold someone liable for something they could not have foreseen
b) D is held liable for the consequences of his carelessness that could be reasonably foreseen
c) D’s conduct will only be considered a proximate cause of the injury if the injury is among the reasonably foreseeable injuries at the time of the breach
i) Wagon Mound No.1—D’s ship (Wagon Mound) spilled oil into the bay; P stopped & then resumed work; later a spark set oil on fire, burning down P’s dock.  Court found that no reasonable person could foresee that spilling oil would cause a risk of fire damage (this particular damage), and thus D was not liable.
(1) Introduction of notion of contributory negligence: Wagon Mound No. 2—action by another ship that burned down against Wagon Mound.  Liability found here: oil spill was a proximate cause of the fire.  Difference here: unlike dock (went back to work), no question of contributory negligence here.
6) Risk Rule
a) Breach is the proximate cause of P’s injuries if injury is the realization of one of the risks that made D’s actions wrongful in the first place
i) Goes back to risks that were evaluated initially that when D held to have breached
ii) Return to the Hand Formula—B > PL: consider what are the various risks that failure to take precautions could give rise to, and their costs
iii) Union Pump Co. v. Albritton—pump catches fire at Texaco station; after fire is put out, P goes out to inspect something, slips on a pipe, and injures herself; she sues the pump company for producing a defective pump.  Court finds connection must be more than simply showing that D’s conduct made P’s injuries possible—there must be some negligence on D’s part.  There is no proximate cause when the careless act/omission has run its course and finished: here, state of emergency ended.  Think of defective pump as wrongful because it might give rise to risk of fire, but if P’s injuries are not one of the risks of a defective pump, cannot hold D liable.
b) Prosser—negligent actor is legally responsible for harm that is (1) caused in fact by his conduct, and (2) is a result w/in the scope of the risks by reason of which D is found to be negligent

i) Metts v. Griglak—bus rear-ends car after car skids on a winter road; bus passenger (P) injured.  P sues bus company, bus driver, and car’s driver, who brings in Greyhound (G) as another defendant, and claims G’s bus sped by her car, spraying slush onto her window and forced her into a snowbank, proximately causing the accident. Found that when G drove by car, it was going 10mph over speed limit, but was ½ mile away and out of sight when accident happened.  Court finds that G’s speeding did not mature into harm, nor was the evidence to support the forcing car into snowbank.  If G was careless, it was only for speeding, but harm suffered by P was not the result of a risk that G speeding made foreseeable.  Harm was attributed to the non-careless raising of a snow swirl by G, and the ensuing & unforeseen carelessness of other drivers.
ii) Risk rule a more specific analysis: start by defining those risks that made breach wrongful, then consider whether one of those risks has been realized ( narrow lens of inquiry.  Probably find liability less often.
c) Superseding cause—is D’s carelessness the proximate cause of P’s injury, even though between the time of that carelessness and P’s injury there was wrongful conduct by a third party?
i) Test: if the third party’s actions were foreseeable, or the kind of harm P suffered was foreseeable ( D still liable, despite wrongful actions of a third party

(1) NB: potential for an intervening action can be one of the risks that makes D’s conduct wrongful in the first place

ii) Injury can occur because of the carelessness of more than one actor—more than one actor can be liable for P’s injury
iii) Britton v. Wooten—P lessor of building; D tenant who piled trash in the back.  Fire started in trash (arson not ruled out).  Court (like Restatement) finds that the negligence of D is actionable as a contributing cause, even if the immediate cause is the criminal (or careless) act of a third party.  

(1) Apply general foreseeability principles: the wrongs of others may be foreseeable (criminal or not)
(2) Consider that both T and L have affirmative duties to one another

(3) Also note that med-mal is almost never considered a superseding cause

iv) Requires showing that the action of a third party ruled out earlier carelessness as a matter of law
(1) When superseding cause is found—D relieved of all liability
(2) When superseding cause is not found—both actors (D1 & D2) are liable
v) Judge must determine if a reasonable jury could find a third party’s wrongful act could be considered a superseding cause
vi) Argument against superseding cause—that it old-school, rough justice, especially given the shift to comparative fault and apportioned liability—rejected by the Supreme Court
7) Palsgraf & foreseeability
a) Duty & proximate cause—
i) Palsgraf v. LIRR—seminal case of package-dropping.  Cardozo for majority analyzes case in terms of duty: LIRR has no duty to her in this case.  
(1) Andrews in the dissent looks in terms of proximate cause, and says that court should defer to the jury; also acknowledges this is a policy decision; there are few guidelines to go by in a case like this—so follow your common sense in looking at “all things considered”
ii) This can also be seen as a preference debate: for the judge (Cardozo) or for the jury (Andrews)?
 Policy:  Palsgraf also touches on the themes of the class.

· Corrective justice: Cardozo.  Duty is integral to the corrective justice approach: P can only recover from D that owes a duty to him. P must show that her right/interest was violated, and D did it: not good enough to show that a wrong was done.  It must be a wrong particularized to P.  Must show that P was a foreseeable victim in the situation.  It’s all about wrongs between individuals—not a public law for purposes of risk regulation.  Relational perspective of tort liability.

· Instrumentalist:  Andrews (also Posner and Matsuda)—rejects the relational concept of tort law employed by Cardozo; doesn’t care about duty.  Sees tort law in public law terms: it’s all about regulating risk and compensating victims.  Different kinds of instrumentalists (who tend to be Americans)—Posner is all about regulating risks and deterring wrongful conduct; Matsuda is all about vindicating certain corrective justice concerns.  
· Hybrid:  Friendly in Kinsman.  First finds duty; then turns to proximate cause.
iii) Petition of the Kinsman Transit Co.—Buffalo ship collision situation.  Judge Friendly holds that in some situations it is not unfair to assign liability for unforeseen harms to D who has already been found to have acted carelessly.  Specifically: since D were already subject to liability for lesser harms foreseeably caused by their negligence (like damaging the other ship that was run into and ripped free so that it also floated downstream), it is perfectly appropriate to add on liability for additional, highly improbable but potentially vast harms, like the property damaged by the resultant flooding (after the ships formed a kind of dam).  Essentially, this argument says that if an actor is duty-bound to take precautions for the benefit of P against certain types of harm, and his breach happens to cause other kind of harm, there is no reason not to hold D liable for this other harm as well.
(1) Similar to Andrews in Palsgraf, Friendly suggests that proximate cause is at least partly dependent on policy considerations.

b) Rescue—some cases hold that certain rescues are foreseeable.

i) Wagner v. International RR Co.—P & his cousin on train which, as it is crossing a bridge, lurches so that cousin is thrown out.  P goes to rescue and is injured in his attempt.  D railroad held to owe P a duty since (Cardozo) “danger invites rescue,” and even if conductor had not explicitly invited P to participate in a dangerous rescue attempt.  Doctrine of danger-invites-rescue applies to all rescues that are reasonably carried out and contemporaneous with the carelessly created peril.
(1) Generally there is liability towards rescuers, unless they are grossly negligent in rescuing.

(a) Exception: professional rescuers cannot recover from person they rescue—Firefighter’s Rule.
VI.  Statutory Supplements
A. Negligence per se
1) Standards of behavior incorporated in criminal or regulatory schemes—an unexcused violation of which is a tort
a) If a statutory standard of care is violated, negligence per se will be found.  

i) Dalal v. City of New York—woman in accident was not wearing her glasses as her license required.  

2) NPS relieves P of the burden of satisfying the breach element of his case—P must show:

a) D violated a statute regulating behavior, and
b) Statute was mean to protect a class of persons, of which P was a member.
i) P would have to establish that she was a member of the protected class.
c) Excused violations:

i) Children are excused; those with physical disabilities may also be 
ii) When violating the statute is the most prudent thing to do

iii) When D shows that he was unable to comply with the statute, despite reasonable diligence

iv) If the statute is obsolete—foolish or wholly obscure

v) D may also be able to assert the defense of contributory negligence by P

d) If P fails to satisfy NPS, goes to regular negligence. Victor v. Hedges.  Only then will the reasonable person standard come into play.
3) Key issues:

a) Court must be satisfied that the statute was meant to protect person such as the plaintiff.
i) Bayne v. Todd Shipyards Corp.—delivery man fell when unloading at D’s loading platform; D did not have a safety rail that was required by regulation.  Courts are divided as to whether administrative safety regulations are evidence of NPS or negligence.  Court in this case found that a violation of an administrative safety regulation was NPS—regulation was not obscure and was not limited to D’s employees only.
ii) Statute must regulate behavior—NPS does not apply to administrative regulations that are for record-keeping or other purely administrative maters.  

b) Injury that occurs / risk that is realized must be the kind of accident that the legislature meant the statute to protect against.
i) Victor v. Hedges—D brought P to the rear of his car, which was parked on the sidewalk, to show her his new CD player; at that time, D2 drove over the curb and hit P.  Court found the statute in question (prohibiting parking a car on the sidewalk) was not mean to prevent this kind of occurrence; found that P failed to raise a triable issue of fact that an ordinary prudent person in D’s position would have foreseen an unreasonable risk to P.  Court also finds that P did not have a triable issue about whether D’s conduct was wrongful towards P, and therefore P cannot bring regular negligence case.
B. Wrongful death acts: 
1) Statutes can confer Ps the power to sue as “vicarious beneficiaries” of rights possessed by others.
a) Traditional use of wrongful death was for “loss of consortium”—husband’s use of wife’s services.  Wife had no remedies.  
i) Today, this has been expanded to an action for tortiously-caused injury (other than death) that adversely affects the relationship of husband and wife.
(1) Usually this is appended to an action for assault & battery
(2) Some states allow parents and children to bring such suits
b) Then came Lord Campbell’s Act:
2) Wrongful death statutes: empower certain family members to sue as vicarious beneficiaries of the breaches of duty owed to others (decedent).
a) Derivative or vicarious suits that expand the class of plaintiffs—but courts are strict in who is allowed to bring such suits
i) Until recently, only widow/er and children allowed to bring suit, but this has loosened lately
ii) Because these suits are derivative, can loose the claim if decedent is contributorily negligent or there is some other valid defense (assumption of risk, consent, etc.)
b) Always based on a pre-existing tort (battery, negligence, etc.)
c) Until recently, Ps were only able to obtain pecuniary losses suffered by family members—usually a percentage of decedent’s future income that would have gone to support Ps (spouse and kids), but may also include loss of companionship, loss of guidance, loss of sexual partner
d) WDS allow representatives of a person who was the victim of a tort but died after the commission of the tort to bring suit.
3) Survival actions:  provided decedent’s estate with compensation for any harm the decedent suffered up to the moment of her death.
a) Cannot recovery for future earnings
b) Compensation usually modest—can recover for medical expenses, funeral expenses, lost earnings until death.  Most states allow recovery for pain and suffering experiences by decedent prior to death.
c) When sought in addition to a wrongful death action, recovery usually limited to pain and suffering of decedent prior to death, lost earnings prior to death, actual medical expenses, etc.
i) Nelson v. Dolan—Car/motorcycle crash where car rear-ended motorcycle on purpose; decedent was crushed underneath the car.  D admitted his negligence was a proximate cause of decedent’s death.  Estate/mother (P) brought wrongful death action and survival action.  Wrongful death: court affirms holding that it cannot permit recovery beyond pecuniary damages (no recovery for mental suffering or bereavement on part of P).  Estate action: court will allow recovery for pre-impact suffering—court finds decedent had conscious pre-fatal injury fear and apprehension.
(1) N.B.: if death is instantaneous, generally there is not recovery for apprehension.

Policy:  so is tort law about corrective justice or not?

— WDA and survival actions can be interpreted as moving tort law away from corrective justice conception.  They broaden the conception of tort law by facilitating compensation of victims other than the decedent, and reflect the notion that tort law should be concerned with deterring wrongs.  

— However, they also send a message that some wrongs will always be vindicated.
C.  Implied rights of action
1) Statutes that create a protected class by implication and confer the right to sue on that class
a) P claiming that she has a right of recourse given by the statute—a cause of action.  Similar to NPS in that respect: P trying to say that the statutory standard of care defines the applicable standard of care

b) Matter of statutory interpretation—looking in part to see if the statute contemplated individual suits to enforce it, rather than simply setting a standard of conduct.  E.g.: statute could refer to a defense.
i) Tex. & Pac. Ry. Co. v. Rigsby—P was switchman for RR who was injured when he climbed down a defective ladder and fell from a RR car.  Sued under Fed. Safety Appliance Acts, and Court finds that there is an implied right of action: Act was designed to protect against the kind of activity at issue here.  When someone disregards a statute, and that results in damage to someone in the class that the statute was intended to benefit, that indicates an implied right of action. Court further implies strict liability.
Policy:  what’s the point of implied right of action?

— Corrective justice: argument that this statute was created for the benefit of this specific class of people, and to enjoy this benefit, they need to be able to vindicate their rights under it.  See Rigsby.
ii) JI Case Co. v. Borak—P was shareholder who sued after banks merged, alleging violations of the Securities Exchange Act.  Court found the SEA had an implied right of action, since its main purpose was to protect investors, which the Court finds implied the availability of judicial relief where necessary to achieve that result.  Finds that it is the duty of the courts to provide those remedies that are necessary to make effective the congressional purpose where there is an invasion of a federal right.  Courts may supplement explicit statutory provisions with additional remedies, including private right of action, when they deem it necessary to promote the objectives of the statute.
c) Over time Court has become much more reluctant to find implied rights of action—
i) In Court v. Ash (1975), Court devised a four-part test:
(1) Is P within the class for whom the statute is intended to benefit?  Does the statute create a right in favor of the defendant?
(2) Is there any indication of legislative intent (explicit / implicit) to create or deny a remedy?

(3) Is it consistent w/ the underlying purposes of the legislative scheme to imply a remedy for P?

(4) Is the cause of action one traditionally regulated by state law?

ii) Later in Cannon v. UChicago, Court went further:
(1) Congress should be more explicit when it wants to provide a private right of action
(2) Moved away from reading a private right of action into a statute
(3) Main question: did Congress intend to create a private right of action?

VII.  Defenses 

1) Affirmative defenses available to D:
a) Spectrum: 

|| Comparative responsibility || Assumption of risk ||--------------------------------------------------|| Immunities ||
(D saying he should not be responsible b/c of P’s actions/conduct)

                 

    (Categorical exemptions)
A.  Contributory Negligence

1) At common law, doctrine of contributory negligence applies
2) Contributory negligence = D has been negligent—but because P has also failed to take a precaution that he should have (P was also negligent), he is barred from any recovery
a) Actual cause—P must be a ‘but-for’ or ‘substantial’ cause of his own injuries

i) Some courts follow the slight contribution rule—if P contributed even slightly, he’s barred
b) Proximate cause—P is consider a proximate caused of his own injury, displacing D as the proximate cause
3) Complete defense—shifts loss from D to P, even if D’s departure from the standard of care was significantly greater
a) Less important today because most jurisdictions have comparative negligence 

b) As with comparative negligence—it is a way to allocate losses to the cheapest cost avoider and to induce parties to take precautions
4) Burden of proof & pleading—D must plead contributory negligence specifically and bears the burden of proof for it
5) P is held to the same standard as D—a “reasonable person under the circumstances”
a) Children—held to standard of a reasonable child of like age, experience, and intelligence under the circumstances

6) Negligence only—cannot be used as a defense to intentional or willful/wanton torts (battery et al.)
7) Last Clear Chance doctrine—most significant limitation to contributory negligence:
a) If D had the last opportunity to prevent harm just before the accident (P did not), where both P & D were careless/negligent, this blown opportunity precludes D from asserting contributory negligence.
b) P’s own carelessness is superseded by D’s failure to prevent the harm

B.  Comparative Responsibility

1) Traditionally, P was barred from recovery if he did not have “clean hands”—could not be at fault in any way 
a) Exception: admiralty law—damages were split 50-50 under the divided damages law if P was found to be contributorily negligent

i) United States v. Reliable Transfer Co.—tankers ran into sandbar and sued US for not having sufficient lights; US found 25% liable & reliable found 75% liable.  However, as it have been in personal damages, Supreme Court moves towards proportionate assignment of responsibility (not 50-50, but 25-75).
2) Comparative negligence = Liability is allocated to P & D(s) in proportion to their comparative degrees of fault.  Rejection of the all or nothing approach of contributory negligence.
Policy:  which is better: standards or rules?

· Standards: while they are more expensive to apply, they are also fairer.  One argument is that standards would compel more to go to trial.
· Rules:  cheaper to apply.  Also, you would think that because a rule is known beforehand, it will promote more settlements (each side knows what the deal is) and/or the less liable party would always be inclined to litigate more.  However, consider the effect of murky background rules: when faced with unclear precedent, the risk-averse party/parties will not be inclined to go to trial (even though they may not be at fault, or may be less at fault).  Another way to look at this is to consider unclear background rules more like standards.
a) Proportionate responsibility: note that that while this seems much fairer, that is based on the assumption that the assignment of responsibility being done correctly/fairly.  Assignment of fault tends to be very fact-specific.
i) Hunt v. Ohio Dept. of Rehabilitation & Correction—inmate’s fingers are chopped off in the snowblower.  Found under a system of modified comparative responsibility (between pure comparative responsibility and contributory negligence) that P was 40% at fault.  Very fact-specific finding, whether done by judge or jury.
b) “Pure” and “modified” comparative responsibility—

i) Pure comparative responsibility—P is allowed to recover even if his fault is greater than D’s (theoretically, P could be 99% at fault and recover 1% of the damage from D).
(1) McIntyre v. Ballentine—use of special verdict form

ii) Modified comparative responsibility—P is only allowed to recover if P’s fault is less than some threshold, usually 50%

(1) Baldwin v. City of Omaha—psychotic episode of football player who decided not to take his meds; two cops who arrived didn’t follow procedure; he is shot and paralyzed.  Found that he is 55% responsible and they are 45%—so he cannot recover.  Court found that not taking his meds was the fault in this case.  Goes to both modified comparative responsibility but also question of joint and several liability
c) Multiple parties—when there are multiple Ds: 
i) Pure system works as before

ii) Modified system—most courts will allow P’s recovery if P’s fault is less than all defendants (rather than each defendant individually)

iii) Joint and several liability—becomes an issue here (Summers v. Tice—any one of two or more liable defendants can be held liable for all of P’s damages when they together have caused a single indivisible injury to P)
d) Assignment of fault—the amount of fault assigned to P is considered the degree to which his conduct deviated from the standard of care expected of a reasonable person under the circumstances
e) Courts are split on whether to apply comparative responsibility when it is an intentional or willful/wanton tort

i) Mitigation—P has duty to mitigate only when it is harm that he could reasonably have avoided, usually medical attention (i.e., not going to the doctor after leg is broken, and as a result loosing the leg to gangrene) ( most comparative responsibility courts have abolished mitigation-of-damages doctrine
C. Assumption of the Risk

1) Assumption of the risk = D is saying that P knowingly and voluntarily took on the risk, and therefore forfeited his right to recover/complain if through D’s careless conduct P is injured
a) Three considerations:

i) Did P take on this risk?
ii) Was the assumption of this risk knowing and voluntary?

iii) Are there policy reasons for enforcing P’s assumption of the risk?
2) Assumption of the risk (AOR) v. Comparative responsibility: different consequences
a) Majority rule—
i) AOR—when properly invoked, this bars P from recovery entirely (at common law)
ii) Comparative responsibility—reduces the damages that P can collect (and sometimes prevents all recovery)
b) Minority rule—in some jurisdictions (like NY) AOR operates like comparative responsibility to only reduce the award that P can get, rather than barring it entirely.
3) Express or implied assumption of the risk—
a) Express waiver—some written waiver or release that P has signed
i) Jones v. Dressel—skydiving case: waiver upheld, and P’s estate not allowed to recover.  One consideration was certainly the fact the decedent had the option to pay $50 instead of waiver his rights.  Four factors considered in determining whether the waiver was enforceable: (1) existence of a duty to the public; (2) nature of the service performed; (3) whether the contract was entered into fairly; (4) whether the intention of the parties is expressed in clear and unambiguous language.  Also consider who is the cheapest cost avoider in the situation.

(1) Tunkl v. Regents of U.Cal.—considering whether the waiver is void for public policy reasons: is the business a type generally though suitable for public regulation?  Is the party seeking exculpation from the waiver performing an essential public service?  Does the party seeking exemption from the waiver have a distinct bargaining advantage against any member of the public seeking its service?   Does the party seeking exemption a common carrier, public utility, some other regulated industry (P less likely to be held to his waiver)?
(a) Private merchants—more likely the parties are closer in terms of bargaining power, and waiver more likely to be upheld.
ii) Dalury v. S-K-I Ltd.—skiing accident case; waiver not upheld.  Public interest is found (unlike skydiving case)
b) Implied waiver—P is considered to have assumed the risks by her conduct.
i) Must show that P knew of the risk in question and voluntarily consented to bear that risk herself.
(1) Can be shown by P’s continuing to stay in a place, by entering somewhere, etc.
ii) In jurisdictions where comparative fault rules, implied assumption of the risk may be merged into P’s comparative fault
(1) Monk v. Virgin Islands Water & Power Authority—question in case where decedent, who worked at construction site and was electrocuted when beam touched exposed wires that were known to all—whether doctrine of implied assumption of the risk is valid given comparative fault shift.  Court here finds implied assumption of risk, but note that the question could have been framed as: (a) holding of no duty (decedent was an invitee who knew/should have known of the risk); (b) holding of no breach; or (c) finding grounded in comparative fault that decedent’s fault greater than D’s.
iii) Restatement—black letter law: shift to comparative fault basically renders doctrine of implied assumption of risk void.  Leaves some room for express assumption of risk.
iv) Some comparative responsibility courts have eliminated implied assumption of risk, but not express assumption—these jurisdictions find it better to fold implied assumption into comparative responsibility consideration
(1) Others have kept implied assumption for certain activities, like sports, where risks are said to be inherent in the activity

v) NY hybrid statute—converted implied assumption of the risk into a partial (not complete) defense.  P’s assumption of risk = “culpable conduct”; not entirely subsumed into comparative fault.

D.  Immunities
1) Categorical exemptions from liability
a) Sovereign Immunity—available to state and federal governments.

i) Reasons for sovereign immunity:

(1) Without it, would put the public purse at risk

(2) Separation of powers argument (collision of judicial branch with others)

(3) Alternative ways to get redress (injunction)
ii) Reasons against sovereign immunity:
(1) Promotes accountability

(2) Sends wrong message that govt is above the law

(3) Deter govt actors from undertaking wrongful actions

b) Federal Tort Claims Act—limited waiver by federal government of sovereign immunity; allows govt to be sued under regular tort law for damages.  Through respondeat superior, USG can be sued for torts committed by its employees while acting within the scope of their employment (like a private employee).  No punitive damages allowed.
i) Exceptions: Discretionary function—main exclusion: no liability will be assigned to a federal employee when the claim is based on the exercise or performance of a discretionary function or duty, whether or not the discretion involved was abused.
ii) Downs v. United States—families sue over the handling of a hostage situation by FBI agents.  Court finds that discretionary function did not bar suit in the case: FBI agent was not involved in policy-formulation, need to compensate victims.  Second, Court finds FBI agent was negligent: agent was not following FBI procedures.
iii) Trend over time has been to interpret the discretionary function more broadly.
iv) Westfall Act—federal employees are not personally liable for tort actions arising out of activity w/in the scope of their employment; many similar statutes for state employees.
c) State government can also be found liable, and immunities are fewer.
i) Riss v. City of New York—P is stalked by D; tells police, who do nothing about it; she is blinded in one eye when he throws lye at her.  Court finds that there is no liability on the basis that there is no reason to carve out a special section of tort liability (fear that it would set precedent that police would have to stop every crime from happening).  Alternative way to look at this case would be to say that the police did not owe her a duty.  Could also find liability here because the police were not involved in policy-making activity, but rather were engaged in their day-to-day activity.  NB that P is suing for nonfeasance, which is harder to make out than misfeasance; there is a traditional aversion to finding liability for nonfeasance.
(1) Public Duty Rule—similar to Strauss, court reluctant to expand liability because of open-ended possibility
VIII.  Damages 

1) Compensatory Damages
a) Requires actual injury (different than nominal damages)
b) Purpose—
i) Make the victim whole again (restoring P to status quo ante)—really giving them means to live their life ( corrective justice rationale
ii) Take away benefit received by D from the wrong

iii) Expressive function—

(1) Corrective justice—vindicate some notion of justice; reinforces that tort law is about protecting someone (compensatory & individualistic notions)
(2) Deterrence—encourages suits to deter future tortfeasors
c) P is entitled to fair / reasonable compensation in light of what P suffered—black letter law
i) Smith v. Leech Brain & Co. Ltd—worker at iron works hit and burned with molten iron, eventually dying of cancer that was caused by that injury.  D is liable for the type of injury that is foreseeable—does not matter the magnitude—if the injury is foreseeable, D is liable.  It is not relevant that cancer is not foreseeable, only that the burn is.  Differs from Wagon Mound—personal injury here.
ii) Eggshell skull rule—“tortfeasor takes the victim as he finds him”: when the tortfeasor has already injured another through his careless conduct, he cannot complain that the amount of damage he has caused P is greater than what would reasonably have been expected because P had a hidden vulnerability
(1) Vosburg v. Putney—case of schoolboys kick each other in the shin, and D held liable.  Note that this in part hinges on finding that the activity was in the classroom, where rough-housing not expected, as opposed to outside, where it is.
iii) P’s duty to mitigate—only applies to unreasonable failures to mitigate (not seeking medical care when a reasonable person would have).  Courts are lenient in construing this.

d) Compensatory damages includes—
i) Economic loss—out-of-pocket expenses: medical expenses, lost earnings, cost of things that P can no longer do
ii) Physical pain—may include pain suffered at the time of the injury and the subsequent mental pain and suffering
(1) Tort reform movement introduced caps on pain-and-suffering awards in many jurisdictions, especially for med-mal cases, but this is only in state courts
iii) Mental distress—includes fright and shock of injury, humiliation, unhappiness at not being able to lead P’s previous life (ability to enjoy work, play, sex, etc.)—categories often blur, especially since there is usually a lump sum payment
e) Standard of review—trial judges do not disturb jury’s compensatory damage awards unless the amount, after viewing evidence in light most favorable to P, “shocks the conscious”—can consider similar awards in this review; some jurisdictions allow additur and remittitur.
i) Appellate review—review jury verdicts to see if the trial court “abused its discretion” in upholding or second-guessing an award. Reexamination Clause.
ii) Kenton v. Hyatt Hotels Corp—hotel walk crash; appellate court reverses the remittitur trial court imposed on damages awarded, and upheld the jury verdict on damages.
2) Collateral source rule—traditionally, rule that it was not disclosed to the jury whether P was also compensated by a third party (like insurance) or was likely to be compensated by another party.
a) This has changed in some jurisdictions, especially for med-mal cases 

3) Nominal Damages—when jury finds that D has committed a tort, but P is not entitled to any compensation (even though P not contributorily negligent).  $1 nominal damage award signals there was fault but there were no compensatable losses flowing from this.  Jacques v. Steenberg Homes.
4) Punitive Damages—“exemplary” damages: meant to be punishment 
a) Damages in addition to compensatory damages that are available only to those Ps when D’s conduct showed wanton disregard or conscious/deliberate indifference
i) Compensatory damages are not always sufficient because the injury is hard to detect and therefore under-litigated
ii) Mattias v. Accor Economy Lodging—bedbugs case.  Regulations need to be enforced, and clearly the market was not helping to regulate.  Apply the Campbell test: (i) degree of reprehensibility of D’s conduct; (ii) ratio of compensatory to punitive damages; (iii) comparison to other such damage awards, civil fines available, etc.
b) Common law test for punitive damages is whether D’s conduct showed wanton disregard or conscious /  deliberate indifference—does not require actual malice, but need more than carelessness
i) Wanton disregard—lower threshold: P has to show that D’s conduct posed a grave danger of harm to others and there were facts that would have led a reasonable person to know the danger of D’s conduct
ii) Conscious/deliberate indifference—D is aware: (1) his conduct creates a risk of harm to others; and (2) risks of his conduct are substantially greater than necessary to make it carelessness
iii) National By-Products, Inc. v. Searcy House Moving Co.—truck crashes into mobile home and two cars; question of whether there should be punitive damages for the property damage to the mobile home.  Court found that punitive damages are not in order here: action was against property; decedents already had obtained punitive damages; some notion of comparative fault; question of faulty brakes.
Policy:  punitive damages show both themes of the class—

· Corrective justice: reveals a kind of eye-for-an-eye rationale.  Retributive: taking D down and elevating P.  However, retribution (sending some kind of message) can become like deterrence…
· Deterrence:  also serves to deter Ds.  In some cases, when size is determined by D’s income, can be seen as limiting the use of D for social purposes.  However, it is unclear how much the deterrence it provides: less than 5% of cases get punitive damages.  Further it might induce people to sue.  Consider other means of achieving deterrence: regulation, the market, compensatory damages
· Other rationales:  release mechanism; vengeance; way to achieve compensation
5) Vicarious Liability—
a) Situation where one person held liable for another’s negligence.  
i) Usually an employer, but can also be: someone lends their car out; partner in a partnership
(1) Parents are usually not vicariously liable for the actions of their children, but can themselves be liable for carelessness in supervision of the child
(a) Exception for parents who allow their children to drive
b) Respondeat superior—if an employee commits a tort while acting within the scope of his employment, employer may also be held liable
i) NB: employer may be both directly liable for its own negligence (hiring an employee they should have checked out, improperly supervising, etc.) and vicariously liable for the employee’s negligence ( employer is jointly and severally liable to P with the tortfeasor employee
ii) Rationales—main reason is that employee is less likely to be able to pay, and the employer will be able to pay.  Also: employer may be better positioned to get insurance.
(1) Employer has right of indemnity against the employee, but this is rarely exercised—seems unfair, and employee may not have the money to pay
iii) Applies to all torts
iv) Independent contractors—
(1) Traditionally, respondeat superior does not apply to independent contractors
(2) Sometimes it is hard to distinguish between employees and independent contractors—look for the nature of the employer-employee relationship, and the degree of control that employer has over the worker.
(3) Non-delegable duty doctrine—sometimes courts will prohibit commercial landowners from disavowing carelessness of independent contractors performing work on the premises
(4) Also, if the employer was itself negligent in dealing with the independent contractor, that may give rise to employer liability
v) When government is involved—§1983 and Bivens actions available against state and federal employees.  NB: Westfall Act—cannot recover from the employee but rather the govt only.
vi) Determining whether respondeat superior is applicable:
(1) Is the tortfeasor an employee?
(a) Is the employee subject to the control of the employer (as compared to an independent contractor)?  Should be more than control over the general manner of the work carried out
(b) Look to the actions and manner, rather than label (“independent contractor”)—it is the actions which are determinative
(2) Was the activity within the scope of employment?
(a) Modern test is whether the activity is characteristic of the employment
(b) *Foreseeability test*—employer liable for intentional torts of employee if they were foreseeable or “characteristic” of the employment
(i) Taber v. Maine—drinking Navy serviceman on weekend leave crashes into another car; USG found liable because such drinking was characteristic of the employment.
(ii) Ira S. Bushey & Sons v. United States—Coast Guard sailor on break screwing around with the drydock of P after on-shore leave and lots of drinking; USG also held liable because the activity was characteristic as well (difference was this was in admiralty law)
(c) Looking for activity that furthers the employer’s business
(i) Detour—slight deviation from the expected course or route an employee would take in the course of doing his job.  Employer will likely be liable for this—reasonably foreseeable that this would happen is key question.
(ii) Frolic—employee deviates so far from his employment obligations that he is deemed to be on his own business, and is outside the scope of his employment.
6) Joint and several liability 
a) When two or more Ds are liable for damages for an indivisible harm, P can collect those damages from either one or both in the proportion that P chooses.
i) P can collect damages from either or from both Ds
ii) Applies when it is not possible to apportion the amount of harm between Ds—when damages can be apportioned between the parties, JS&L does not apply
(1) However, if Ds are acting in concert, they may be held JS&L
b) Has been diminished by adoption of comparative responsibility, but some states keep it
i) Comparative responsibility at odds with notion of indivisible injury
ii) Ravo v. Rogatnick—med-mal case for brain damage to P (baby); OB-GYN negligent in baby’s delivery, and pediatrician misdiagnosed after birth.  Injury deemed indivisible, but apportioned fault between two doctors 80-20.  Court found that apportioning fault had nothing to do with collecting damages when Ds are jointly and severally liable; it only affects D’s claims against one another. (Uneasy and forced decision, trying to reconcile comparative responsibility with indivisible injury.)
c) Right of contribution—if D pays more than his allotted percent of fault, he may bring a claim for restitution against the other D—called an action for contribution
i) D may collect from other D what he paid in excess to his % of fault
ii) Bencivenga v. J.A.M.M., Inc.—P is punched by unknown person in D’s nightclub.  D found liable; Court also found that cannot apportion harm to unknown or unnamed party.  D was in the best position to find the unknown assailant, and cannot now try to weasel out of damages because of someone else.
(1) Some jurisdictions, unlike in Bencivenga, cannot collect damages that are considered to be the responsibility of some unknown defendant.
d) JS&L similar to res ipsa—both are information-forcing: D is in the best position to find who is truly (or most) at fault, and this mechanism puts real pressure on D to do this
IX.  Negligent Infliction of Emotional Distress 

1) Default rule: there is no general duty to avoid the infliction of emotional distress
a) Two caveats:

i) When D’s conduct goes beyond carelessness (is IIED or reckless infliction of emotional distress), there is tort liability.  

(1) But the action is under IIED, not negligence
ii) When the emotional harm is connected to physical harm in some way, the emotional harm is actionable.  

(1) When emotional harm is parasitic on physical harm, can recover for the emotional harm—ex: pain and suffering damages available
b) Three exceptions:

i) NIED is actionable in certain special relationships—
(1) Classic example was telegraph company that messed up an important message; also mortician’s mishandling of a corpse
ii) Zone of danger test—if P can establish that he was within the zone of danger for physical injury, even if physical injury did not occur, P can recover for emotional distress

(1) This is less well accepted
iii) Bystanders—can claim D caused traumatic injury if P can establish:

(1) P was at the scene of the injury (spatial proximity); 
(2) P was aware of what was happening (temporal proximity); and 
(3) P was a close relative of the victim of the physical injury (relational proximity). 
(a) Rules subject to different application in different states.
c) Trajectory of doctrine—
i) Common law very reluctant to recognize emotional injuries
(1) Wyman v. Leavitt—case brought by husband and wife against neighbor who was blowing things up.  Wife unable to recover for emotional distress; husband could recover for his property damage.  Shows reluctance to award damages when it is based on property damage.  Demonstration of the default rule of no general duty to avoid emotional distress in others.
(2) Required that the emotional injuries be parasitic on some physical injuries—but suggests that liability would be awarded in certain situations.
(3) Special relationships—allowed liability to be imposed 

(a) Gender’s role in reluctance to allow purely emotional distress claims—consider the role of gender in the older courts’ reluctance to allow emotional distress as injury in tort
ii) Expansion later in the early 20th century:
(1) Physical impact rule—P allowed to recovery if there was some kind of contemporaneous physical impact, no matter how slight. 
(a) Similar to the rule in battery that any physical touching is grounds for tort

(b) Viewed with skepticism after Mitchell v. Rochester Ry. Co. case—woman miscarried after carriage pulled by horses descended on her, but didn’t touch her.  Because she was not touched, she could not recover.
(2) Zone of danger—three requirements to find liability under this:
(a) P had to be within the zone of physical danger from D’s carelessness—objective requirement.  Doesn’t matter if P thinks she’s w/in the zone.

(b) P must have a physical manifestation of her distress
(i) Looking for things like miscarriages and heart attacks

(ii) Today, some courts have gone further and do not require any physical symptoms
(c) P’s fear of physical injury must be the cause of her emotional distress
(i) Robb v. Pennsylvania RR Co.—woman nearly hit by RR; appeals court says that she deserves her day in court after considering the zone of danger test.  Court holds that if P’s fright caused physical injuries that would be elements of damage if bodily injury was suffered, an injured person is entitled to recover under the zone of danger test.  Restrictive test.
(ii) Consolidated Rail Corp v. Gottshall—Supreme Court (Thomas) adopts the zone of danger test in case for determining the scope of liability under FELA for NIED.  Reasons given are that it was consistent with common law; primary focus of statute is allowing RR employees to recovery for injuries (this is problematic because injuries is defined as including mental injuries); and policy grounds—need to limit liability to protect against unlimited liability (main reason).  Ginsburg in dissent says that is ridiculous—the class of potential plaintiffs is not infinite.
(3) Bystander—liability to certain people who witness another person being injured or killed by D’s carelessness
(a) Waube v. Warrington—decedent looked out the window and watched her daughter get run over, and later dies herself.  P (decedent’s husband).  Court denies recovery because decedent was too far away—not within the zone of danger, and therefore not at risk.  Invokes Palsgraf: D does not owe a duty to everyone; there must be some kind of relationship between P & D to give rise to duty.  Holds recovery would be out of proportion to D’s culpability and would impose an unreasonable burden on drivers (looking at limitless liability).
(b) Dillon v. Legg—mother sees her daughter run over by car; at trial court level, mother not allowed to recover (too far away), but Court reverses and allows her to recover for emotional distress; expansion of liability with lofty rhetoric. Key is foreseeability of third party’s injury—main test for recovery is to consider if it was reasonably foreseeable the accident would cause emotional distress in another.  Sets out guidelines for this consideration:
(i) Whether P was near the scene of the accident (spatial proximity)
(ii) Whether the shock resulted from immediate emotional impact (temporal proximity)
(iii) Whether P and the victim were closely related (relational proximity)
(c) Thing v. La Chusa—mother sues after son was hit by a car, but she is denied recovery because she was not at the scene of the accident.  Court held that guidelines set out in Dillon are rules governing whether P can recover for NIED.  Rejects relaxation of rules set in Dillon some subsequent cases followed.  Such rules are needed for certainty.
Policy:  Role of gender, and rules v. standards in NIED cases

· Gender: many feminist scholars have said that earlier denials of NIED claims were examples of sexism in law, since many/most of the claimants were women

(  But consider that allowing such claims might similarly be a kind of reverse sexism—mothers were usually the ones claiming, and fathers would be barred since they would not be at home, but at work—notion of gender roles

· Rules v. Standards: as ever, the debate between two involves cost of application, notice to parties beforehand, fairness in application.
( Usually see move from rules to rule, but Dillon showed a move towards standards—but then this is firmed up in Thing and you’re back with rules.  
( Unclear whether the court adequately justifies the rules it picks.

· Corrective justice in NIED: Dillon court is largely focused on relationships—even though it expands liability, it still hinges a lot on the special relationship between P & D.  Get the sense that in the expansive 60s, tort law was less concerned with corrective justice.  However, P’s claim was vicarious—depended on decedent, and was not an independent claim.  Hence if decedent was contributorily negligent, P would be barred from recovery ( core notion that tort law is relational.
iii) Today, most courts have gotten to the position rejected in Wyman—complainant suing for emotional distress in and of itself—need only to demonstrate symptoms (like sleeplessness) to recover, rather than discrete physical harm.   
(1) Issue becomes whether P has presented sufficient circumstantial evidence to show that P did in fact suffer emotional distress.  Also the question of duty becomes quite important, and limitations are present to prevent fraud and to prevent a flood of litigation
(2) Usually P cannot recover for emotional distress from D’s breach of contract, even if it was careless, but under certain circumstances where contract supports duties of care, P may be able to recovery—

(a) There are certain contractual relationships (lawyer-client may be another) where there are affirmative duties of care to prevent emotional distress—

(b) But general employment relationship does not. Gottshall
X.  Liability Without Fault 
1) Strict liability—applies to three main categories:
a) Property torts
b) “Ultrahazardous activities”
c) Products liability
2) Economic rationale for strict liability—

a) Can see SL as internalizing all costs on the defendant—provides incentives for potential Ds to take more care or do less of an activity
i) Saying that D is the lowest cost avoided and onus is on him alone to avoid that cost

ii) Conversely, does not encourage Ps to do less or take more care

b) Administrative costs—way of saying that if D internalizes the cost, there may be fewer claims overall.  In a way, saying accidents are not worth avoiding from D’s pov

c) Converts tort law into kind of insurance for victims of certain accidents—makes certain situations not worth buying insurance for victims.
i) Can see respondeat superior as a kind of SL

3) Traditionally:  at common law, fault or carelessness was required before tort liability would be imposed upon an actor who accidentally injures another
a) Harvey v. Dunlop—two kids out playing; girl is hit with stone and blinded.  Court held that there is no case or principle that allows liability w/o fault—cannot impose liability for an act that could not have been foreseen or guarded against.  No liability found.  Can see this as going too far—there are cases where no fault will still produce liability, but reflects common intuition that need fault to find liability.
4) Worker’s comp—one of the main areas of strict liability—statutory in nature: state that employer is liable for on-the-job injuries without regard to fault of employer or employee
a) NY Central RR Co. v. White—widow brings action against RR for death of RR worker who was accidentally killed on the job to recover under NYS’s Workmen Comp scheme.  Court upholds workmen’s comp, considering: difficulty in proof; “natural justice” (unfair to make employees bear all the risk, given their relative disadvantage to start); policy decision on duty (legislature can change duty as it pleases); employers as lower cost avoiders (better situated to avoid the costs, and can more easily buy insurance).
i) Lunch break injuries and injuries incurred going to and from work are not covered—employee not w/in employer’s charge
ii) Exclusive remedy—sole remedy for employee, who has no choice
iii) Worker’s fault generally not grounds for denial—but may be if worker is drunk (and that’s what causes the injury), worker does something illegal, and in some cases where worker disregards safety rules
iv) Limits the employee’s recovery—set by schedule
5) Tresspass to land—D is liable for trespass if D engages in an intentional invasion of the property of the owner without the owner’s consent
a) Elements:
i) Intentionality—thin requirement.  No knowledge or recklessness required
ii) D or something in D’s control goes on the land—can be water, an animal
iii) Limited class of Ps—must be owners or possessors of the land
iv) No consent allowed—owner/possessor cannot have consented
(1) Can be actionable if consent was given and then expires
(2) Copeland v. Hubbard Broadcasting—reporters who snuck in disguise. While consent may be implied, silence alone does not suffice; consent may be spatially or temporally limited.
(a) Consent must be voluntary and knowing; only those w/in scope of consent are immunized; limited to the purposes that consent is given for
v) No harm required—good case for nominal damages
b) Trespasser is liable for all injuries—whether those directly related to the trespass or those that are indirect and consequential and flow from the trespass
c) Trespass to chattel—usually need to show harm.  Can involve conversion.
d) Private v. Public necessity—necessity may justify entry when it would otherwise be trespass
i) Private necessity = incomplete privilege to trespass
ii) Public necessity = complete privilege to trespass
(1) Vincent v. Lake Erie Transp. Co.—ship tied up to dock during storm strictly liable for damages that result, even though court finds employees were not negligent in tying up ship to dock.  Is also about necessity.  Emily’s interpretation: necessity defense allows them to dock w/o permission (to trespass), but it does not relieve them of liability for damages.
(a) While this decision is hard to justify, still feels right:
(i) Encourages economic efficiency—requires ship-owner to internalize the cost of the damages he caused
(ii) Justify on restitution grounds
(iii) Self-rescue here—no duty of dock-owner to rescue the ship, therefore ship should pay damages
e) Limited right of self-help available to owner/possessor—must be reasonable
6) Nuisance—unreasonable interference with the use and enjoyment of property

a) Unreasonable interference—defined in Restatement by weighing costs and benefits to determine whether interference is unreasonable (not a question of whether the conduct is unreasonable).  Much like Hand Formula.  Main way to look at it is whether the interference rises to a particular threshold level that could be considered unreasonable.  
i) Stuges v. Bridgman—confectioner v. physician in use of yard.  D claims prescriptive easement for nuisance, but P given relief.
ii) Boomer v. Atlantic Cement Co.—permanent damages in lieu of injunction.  Remember Calabresi’s four remedies for nuisance.  Court shows some institutional deference—cannot solve serious environmental problems in one case.  One example of risk regulation. 
b) No strict liability in nuisance—less comfortable with the notion that one of the parties is always the lower cost avoider.
c) Coase’s Theorem— 
i) Would say that what you should be trying to do is figuring out how to avoid the conflict at the lowest possible cost overall:

(1) Want courts to have the flexibility to decide for all who is the lowest cost avoider

(a) Prompted people to move away from the idea that to stop pollution you would tax the polluter:  One you recognize pollution arises from multiple actors, could deal w/ these external problems not only by imposing a tax but using property rights and markets and contracts:
ii) If you have clearly allocated property rights w/o transaction costs the parties will arrange it so that the highest value user holds the property rights ( address externalities through this
d) Property rule = injunction—can sell off the injunction (Boomer).  When transaction costs are low, parties can bargain themselves.
e) Liability = damages—when transaction costs are too high for parties to bargain, courts step in to try to achieve what the market would do.

7) Ultra-hazardous activities
a) D who carries out an abnormally dangerous / ultra-hazardous activity is strictly liable.
i) Rylands v. Fletcher—D constructed a reservoir that then flooded P’s mines.  Even though D was not aware of the mines, D was strictly liable because of the non-natural use of the land.  Could not use other torts (negligence—independent contractor did it so no respondeat superior liability; not trespass—no intent; no nuisance—this is a one-off thing, rather than a re-occurring nuisance).  One opinion is that if D brings something onto the land, he must keep it there at his peril; other distinguishes between natural and non-natural uses of the land.
b) Rationale for strict liability for ultra-hazardous activity:
i) Reciprocal benefit—these unusual activities are not often engaged in, so those who do it should bear the risk

ii) Unusualness of the risk justifies the strict liability—risks people are less familiar w/ or less comfortable with are those situations where D should be held strictly liable

(1) When court is decided whether an activity is ultra-hazardous ( making categorical decision.

iii) If the risk is a familiar risk, maybe P can also take some actions to avoid—versus when risk is unfamiliar, it might be totally up to D to avoid the risks (and is the exclusive cause of the harm)
c) Restatement sets up the requirements for strict liability
i) Klein v. Pyrodyne Corp.—fireworks case where strict liability is found.  Harder to argue that there were precautions that D did not take (licensing, etc. was done).  While P still has to prove causation (actual & proximate), injury, and potentially duty.  Court finds that it is an ultra-hazardous activity; but also finds that liability should be imposed for public policy reasons and according to statute (analogy to dog bite).  Six factors set out in Restatement for defining ultra-hazardous activity:

(a) Existence of a high degree of risk of some harm to the person, land or chattels of others;
(b) Likelihood that the harm that results from it will be great;

(c) Inability to eliminate the risk by the exercise of reasonable care; 

(d) Extent to which the activity is not a matter of common usage;

(e) Inappropriate of the activity to the place where it is carried on; and,

(f) Extent to which its value to the community is outweighed by its dangerous attributes.

ii) Third Restatement—simplifies this to two factors:

(1) Activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors
(2) The activity is not a matter of common usage
iii) Can be in part seen as setting up insurance requirement
Intentional torts were the first to develop ( tort system as a way of keeping the peace / dissuading vigilantism





Easy duty cases—doing things affirmatively that harm others.


Hard duty cases—not a well-recognized category or involves an omission





Hand Formula:


B=burden of precaution


P=probability of loss


L = loss


PxL=expected loss





Take away: there is a potentially economic way to consider duty, but it blurs distinc-tion btwn duty & standard of care—goes to who is best loss avoider





Think of RIL cases as shortcut to cheapest cost avoider—“unilateral cases” where only D could have avoided the injury.  A small subsection of cases where strict liability allowed.
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